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THE ADMINISTRATION OF JUSTICE IN THE SWISS FEDERAL 
COURT IN INTERCANTONAL DISPUTES * 


By Dr. Dietrich SCHINDLER, OF ZURICH 


I. THe JURISDICTION INTERCANTONAL CONFLICTS 


1. HISTORICAL DEVELOPMENT (1291-1848) 


It is inherent in the nature of a closer relation of states that an organ 
be created for the decision of disputes between the individual members of a 
confederation. The Swiss Confederation has at all times applied itself to 
this task.* 

The oldest league of the three original cantons, Uri, Schwyz and Unter- 
walden, of 1291, which forms the origin of the Confederation, provided the 
following procedure for the settlement of disputes: 


If dissension shall arise between any of the confederates, prudent men 
of the Confederation shall come together to settle the dispute between the 
parties as shall seem right to them, and the party which rejects their judg- 


ment shall be an enemy to the other confederates. If war or discord shall 
arise among any of the confederates, and one contending party refuses to 
accept proffered justice or satisfaction, the confederates are bound to assist 


the other party.” 


If this provision still left the settlement of disputes to the initiative of 
well-disposed men, the league made with Zurich in 1351, as well as the later 
leagues, provided a real arbitral procedure. This was the form of decision 
of intercantonal disputes which was suited to the earlier political conditions 
of the Confederation. Until the year 1848 (with the exception of the years 
1798-1815) such conflicts were actually settled by arbitral courts. But just 
as the old Confederation (as it existed until 1798)—in contradistinction to 
modern confederations of states and federal states—was not a state united 
by a uniform constitution, but a conglomeration of different leagues among 
the individual cantons (called also Orte and Stinde), so, too, a uniform 
regulation of the system of arbitral courts was lacking. Each of the leagues 
determined in its own manner, which often differed from that of the others, 
the regulation of the arbitral procedure for disputes between the members 


* Translated from the German by E. H. Zeydel, Washington, D. C. 
1 On the historical development of intercantonal law in general, cf. Max Huber, this 
JOURNAL, January, 1909, p. 67. 
2 English translation of I. M. Vincent, Government in Switzerland, New York, 1900. 
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of the league. The provisions referred to the appointment of the arbitral 
court and the place of meeting; there were but few regulations as to pro- 
cedure and the nature of the law to be applied. This organization for the 
administration of law between the cantons was designated as ‘‘confederate 
law’’ (Eidendéssisches Recht). In time the regulation provided in the 
Zurich League of 1351 became prevalent for the appointment of arbitral 
courts; each of the litigant parties named two arbitral judges who, if they 
could not agree, chose an umpire from among the Confederation. 

During the years 1798-1803, Switzerland constituted under the 
supremacy of France a unified State, the cantons were degraded to mere 
provinces, and intereantonal relations ceased to exist. 

By virtue of the Mediation Constitution of 1803, granted by Napoleon, 
the cantons again received the character of states and were united into a 
sort of federal state. The supreme organ of this state was the Diet, com- 
posed of deputies from the cantons. If an attempt at mediation failed, the 
settlement of intercantonal conflicts devolved upon the Diet, which con- 
stituted itself for this purpose into a ‘‘syndicate.’’ While the deputies of 
the Diet were bound by the instructions of their cantonal governments when 
the Diet met as a political body, and the representatives of the larger can- 
tons had two votes to one vote for those of the smaller cantons, the deputies 
were bound by no instructions in the decisions of the ‘‘syndicate’’ and none 
possessed more than one vote. When the Diet did not meet, it was the duty 
of the Landammann of Switzerland to appoint arbitral judges for purposes 
of mediation, or to postpone the discussion until the next Diet. 

After the fall of Napoleon, the Mediation Constitution was set aside and 
the cantons united in 1815 to form a confederation of states. In the re- 
organization, the conditions as they had existed prior to 1798 were used as 
a model for the decision of intercantonal conflicts, as well as for many other 
matters. The decision was again entrusted to arbitral courts, the appoint- 
ment of which was now, however, regulated by the Federal Treaty, which 
embraced all the cantons in an equal manner. The provision regulating this 
matter may be looked upon as a summary conclusion of Swiss experience 
in intercantonal courts of arbitration, and reads as follows: 


§ V. ‘‘ All claims and disputes between the cantons on matters which 
are not guaranteed by the Federal Treaty are referred to the confederate 
law. The course and form of this procedure are fixed as follows: 

Each of the two litigant cantons chooses from among the magistrates of 
other cantons two, or if the cantons so agree, one arbitral judge. 

If the litigation is between more than two cantons, the designated num- 
ber is chosen by each party. 

These arbitral judges together endeavor to settle the dispute amicably 
and by means of mediation. 

If this cannot be attained, the arbitral judges choose an umpire from 
among the magistrates of a canton which is not a party to the dispute and 
from which no arbitral judge has as yet been drawn. 


THE ADMINISTRATION OF JUSTICE IN THE SWISS FEDERAL CouRT 151 


If the arbitral judges should be unable to come to an agreement as to the 
choice of the umpire, and one of the cantons should make a complaint there- 
on, the umpire is appointed by the Diet, in which case, however, the litigant 
cantons have no vote. The umpire and the arbitral judge again attempt to 
settle the dispute by mediation, or to decide, in case of mutual consent, by 
means of a compromise verdict; but if none of these possibilities occurs, 
they render a decision finally in accordance with law. 

The verdict cannot be further contested and is, if necessary, carried into 
execution by a decree of the Diet. 

Simultaneously with the principal issue, a decision shall be rendered with 
regard to the costs, consisting of the expenses of the arbitral judges and the 
umpire. 

The arbitral judges and umpires chosen in accordance with the afore- 
mentioned provisions are exempted by their governments from the oath to 
their canton in the pending litigation. 

In all disputes which may occur, the cantons involved shall refrain from 
all measures of violence or even of arming, shall follow exactly the path of 
law laid down in this article, and shall conform to the verdict in all its parts. 


2. THE EXISTING LAW 


In the year 1848 the Swiss Federal State was founded. As organs of 
the new state the Federal Assembly (the legislative body), the Federal 
Council (the executive body) and the Federal Court were created by the 
Federal Constitution of September 12, 1848. The system of arbitral courts, 
which was recognized to be insufficient, was abandoned and the settlement of 
disputes between cantons was entrusted to the new federal organs. The 
Federal Court, which from 1848 to 1874 was not a permanent court, but 
met only occasionally, was entrusted with disputes in civil law, while the 
Federal Council, from the decisions of which appeal could be had to the 
Federal Assembly, was entrusted with disputes in public law. 

This division of jurisdiction, which entrusted to the Federal Court only 
insignificant tasks, was discontinued in the complete revision of the Federal 
Constitution in 1874. The new Constitution of May 29, 1874, which is still 
in force, created a permanent Federal Court and entrusted to it the settle- 
ment of disputes between the cantons not only in civil, but also in public 
law. The Federal Council retained jurisdiction only in some cases of an 
administrative nature. 

The separate provisions of the Federal Constitution and of legislation 
are as follows: 

The competency of the Confederation follows from Article 5 of the 
Federal Constitution, which reads: 

The Confederation guarantees to the cantons their territory, their 
sovereignty, within the limits of Article 3,° their constitutions, freedom, the 


8 Article 3 reads: “The cantons are sovereign, in so far as their sovereignty is not 
limited by the Federal Constitution, and as such they exercise all rights which are not 
entrusted to the Federal authority.” 
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rights of the people and the constitutional rights of the citizens, as well as 
the rights and powers which the people have entrusted to the authorities. 


The guarantee of the Confederation is effected among other means by the 
fact that it furnishes an organ through which conflicts between the cantons 
ean be decided. The Federal Constitution of 1848 stipulated the following 
provisions in this matter : 


Article 90. The Federal Council has particularly the following powers 
and obligations within the limits of the present constitution: No. 2. It must 
watch over the observance of the Constitution, of the laws and of the 
decrees of the Confederation, as well as of the regulations of confederate 
concordats; it issues the necessary decrees for their administration, either 
of its own accord or in response to a complaint that has been made. 

Appeals from the decisions of the Federal Council could be made to the 
Federal Assembly in compliance with the following regulation: 

Article 74. The subjects which fall within the jurisdiction of both 
Councils are especially the following: .... No. 15. Complaints by cantons 


or citizens regarding decrees of the Federal Council: No. 16. Disputes 
among the cantons falling under the head of public law. 


Finally the Federal Court had jurisdiction in accordance with Article 
101 of the Federal Constitution, the conclusive provisions of which read: 


Article 101. The Federal Court decides as a civil court: (1) in dis- 
putes which do not fall under the head of public laws, (a) between cantons 
among themselves. 

The respective provisions of the Federal Constitution of 1874, which is 
today still in force, read : 

Article 110. The Federal Court decides disputes in civil law: 

3, between the cantons among themselves. 

The Federal Court further decides in cases concerning homelessness, as 
well as in disputes between communes of different cantons pertaining to 
the rights of citizens. 

Article 113. The Federal Court further decides: 

(2.) In disputes between cantons pertaining to matters of public law; 

(3.) In complaints concerning the violation of constitutional rights of 
citizens as well as in any complaints of private persons concerning the viola- 
tion of concordats and state treaties. [According to the Law of Execution, 
such a complaint can be directed only against cantonal ordinances and 
decrees. | 

The provision of No. 2 of Article 113 was elaborated by Article 177 of 
the Federal Law of March 22, 1893, concerning the organization of the 
administration of the Federal Laws (‘‘Law of Organization’’). This article 
reads: 


The jurisdiction of the Federal Court over disputes in public law be- 
tween cantons is well founded if a cantonal government applies for its 
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decision. To such disputes there belong especially boundary disputes be- 
tween cantons, questions of competency between the authorities of different 
cantons, and cases relative to the application of intercantonal treaties, as 
far as the infringement of the interests or the legal claims of private per- 
sons are not exclusively involved. 


The Federal Constitution distinguishes in the aforementioned articles 
between disputes in civil law and disputes in public law between cantons. 
A ease is civil or public, depending upon whether the cantons appear in 
court as private juridical persons or as representatives of public interests. 
Since the Federal Court is competent in both cases, it is not necessary to 
dwell further upon this distinction at the present time. 

In spite of the provisions of the Federal Constitution which have been 
mentioned, the Federal Council, in accordance with special regulations 
provided by some of the federal laws, has even today the duty of deciding 
certain intercantonal disputes. This is the case, however, only in such 
matters as are entirely regulated by federal legislation and in which, con- 
sequently, the intercantonal sovereignty is not in question, or in which the 
decision must be made rather in accordance with technical than legal points 
of view. In the latter case, as far as juridical questions are decided also by 
the Federal Council, the decision of the latter may possibly be appealed 
from before the Federal Court (R. O. 33, 1, pp. 336-7; law relative to the 
Hydraulic Police in the Alps, Article 12). 

However, the cantons are not forbidden to submit their disputes to an 
arbitral court. In Article 102, No. 5, of the Federal Constitution, it is pro- 
vided that the Federal Council must execute such awards (cf. Ullmer, II, 
No. 859). Furthermore, it is possible that a commission formed from the 
very outset may be competent for the decision of certain intercantonal dis- 
putes. Compare an example infra, p. 175. 

Finally, a Federal Assembly may have an important réle in the settle- 
ment of intereantonal conflicts. If it is a question of a conflict of interests 
the decision of which is not possible according to the norms of law, or where 
such a decision would lead to an unfair solution, the Federal Assembly, as 
the highest political instance, may intervene.* 

In the following pages decisions of the Federal Court (and of the 
Federal Council and the Federal Assembly before 1874, respectively) in 
intereantonal conflicts will be presented. Disputes will be treated in which 
two cantons as such appear as parties to a litigation. The Federal Court 
(before 1874, the Federal Council and the Federal Assembly, respectively) 
must, to be sure, also decide complaints of citizens relating to the violation 
of constitutional rights, as well as complaints of private persons in matters 
of violation of concordats and state treaties, in so far as the complaints are 
directed against intercantonal ordinances (‘‘recourse in public law’’). 

In such decisions, questions of intercantonal law are often decided. The 


4 Cf. Max Huber, in this JouRNAL, Jan., 1909, p. 90. 
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Federal Court may see fit to treat the same juridical question now as a 
dispute in public law between cantons, now as a recourse in public law, nay, 
in one and the same case the court often assumes jurisdiction from both 
points of view. Nevertheless, decisions on recourses in public law are in- 
cluded in the following pages only in so far as decisions have been rendered 
in cases between cantons with regard to the same juridical questions, and the 
inclusion of such decisions seemed, consequently, to be necessary in order 
to render complete the account of the judicature of the Federal Court in 
certain matters. The rest of the decisions on recourses in public law, in 
which questions of intercantonal law are decided, are omitted from these 
pages because in these cases it is usually a question of the interpretation of 
special positive norms of federal law which are hardly of interest for inter- 
national law. On the other hand, the disputes in which the cantons them- 
selves appeared as parties—in default of positive norms of law—were in 
most cases decided in accordance with general principles of international 
law and of federal law. The decisions in such conflicts might, therefore, be 
of value as precedents for international litigation.® 


II. PROCEDURE IN THE TRIALS OF INTERCANTONAL DISPUTES 


The Federal Court has in practice applied certain rules of procedure 
in the cases brought before it, which will be treated first in the following 
pages. 

1, SUABILITY OF PLAINTIFF AND DEFENDANT 


The parties to intercantonal disputes are, in the first place, cantons. They 
are represented by their governments. But the communes may also appear 
as parties, represented either by the cantonal government, side by side with 
the latter, or for themselves alone. 

After the Federal Court in the year 1878 failed to consider a dispute 
between communes of different cantons relative to a joint charitable duty, 
as a dispute between cantons, and hence declared itself to be incompetent 


5 Naturally, the whole body of intercantonal law will not be presented in the 
following pages, but rather only those not very numerous matters in which decisions 
have been rendered by the Federal Court. Systematic presentations of the entire 
intercantonal law are: Max Huber, “The Intercantonal Law of Switzerland (Swiss 
Interstate Law),” in this JourNAL, Jan., 1909; Arnold Bolle, Das interkantonale 
Recht, La Chaux-de-Fonds, 1907. Cf. also W. Burckhardt, Kommentar der Schweize- 
rischen Bundesverfassung, Berne, 1914, and T. Schollenberger, Bundesverfassung der 
Schweizerischen Eidgenossenschaft, Kommentar mit LEinleitung, Berlin, 1905. The 
sources for the following presentation are: Recueil officiel des Arréts du Tribunal 
fédéral suisse (cited as R. O.) appearing since 1875, one volume annually, since 1894 
(24th volume) in two parts, since 1914 (40th volume) in three parts, of which the 
first contains in each case the decisions in public law; R. E. Ullmer, Die staatsrechtliche 
Prawvis der Schweizerischen Bundesbehérden, Vol. I, 1848-1860, Vol. II, 1848-1863 
(cited Ullmer); L. R. von Salis, Schweizerisches Bundesrecht, Staatsrechtliche und 
verwaltungsrechtliche Praxis des Bundesrates und der Bundesversammlung seit 1874, 
2d ed., Berne, 1904. 
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(R. O., 4, p. 365), it subsequently abandoned this point of view and always 
admitted such disputes. ‘‘For a conflict of competency which exists mate- 
rially between communal authorities of different cantons, must be settled 
by a delimitation of the cantonal sovereignties involved,’’ wherefore the 
Federal Court is competent, in accordance with Article 175, line 2, of the 
Law of Organization (R. O. 39, I, p. 606). But it follows from this that 
such conflicts may ‘‘be submitted to the Federal Court, by one of the can- 
tonal governments involved, as a dispute in public law’’ (R. O. 17, p. 20-1). 
The Federal Court has in constant practice maintained the principle that in 
disputes between communes of different cantons ‘‘the governments are 
authorized and obliged to represent the communes”’ (R. O. 8, p. 442; 9, p. 
260; 10, p. 96; 13, p. 330/415; 21, p. 315/6; 23, p. 1467; 24, II, p. 253). 
However, it is not impossible for the communes to appeal directly to the 
Federal Court without the intervention of the cantonal governments (as, 
for instance, in a dispute relative to citizens’ rights (R. O. 24, II, p. 246). 

Yet the cantonal governments must represent not only the communes, 
but they also have the right ‘‘to answer for the competency of their courts 
and to bring the dispute as to the subjection of a case before the Federal 
authorities as a conflict in public law’’ (R. O. 12, p. 68). 

Finally, the Federal Court has quite generally declared ‘‘that the repre- 
sentation of sovereign rights of a canton in its relations with another 
canton devolves upon the government and that, on the other hand, the latter 
must answer for the fulfilment of the political duties of the canton in its 
exterior relations.’’ Thus, the suability of plaintiff and defendant, re- 
spectively, was acknowledged in the governments of two cantons in a dispute 
concerning the endangerment of cantonal territory through target practice 
in a neighboring canton (R. O. 26, I, p. 449). 

A canton is also competent to represent the private interests of its citi- 
zens if it alleges incidentally an interest of its own. In the decision of 
January 12, 1878, in the case of Aargau v. Zurich, the Federal Court 
declared : 


The right of the Canton of Aargau to make complaint in the present 
case might be doubted only in so far as the exclusively private interests of 
Aargovian citizens are at stake. But this is in no respect the case. Besides 
the private interests . . . there is indisputably a public interest of the canton 
of Aargau in question, and under these conditions the government has the 
right to protect its nationals against prejudice on the part of another can- 
ton (R. O. 4, p. 42; also 14, p. 37; 26, I, p. 451). 


A canton may also join in the complaint of one of its citizens (R. O. 
8, p. 727). 

It was mentioned above that private persons may complain to the 
Federal authorities against the violation of constitutional rights through 
cantonal ordinances. The question then arises whether the Federal authori- 
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ties should also receive complaints of private persons who allege that their 
rights have been injured by the encroachment of one canton upon the 
sovereign rights of another canton. In two cases which however stand 
alone, the Federal Court has answered the question negatively (R. O. 4, p. 
4;5,p.7). For the rest, the Federal authorities have always accepted such 
complaints. The beginning was made by a decision of the Federal Assembly 
of June 25, 1862, according to which the complaint of a citizen against 


simultaneous taxation by two cantons was approved. The Commission of 
the National Council held: 


It is not apparent why the request of the citizen who is injured because 
of the conflict between the cantons should not be heard in the same way 
as when the cantons appeal to the Confederation for a decision. If each 
canton can by means of execution assert its opinion, none of them has, to be 
sure, any reason for appealing to the assistance of the Confederation; but 
the conflict is existent none the less, only that a third party is affected by 
the consequences. Now if the two states were unconditionally sovereign, 
and if they were not related to each other in a way which makes possible the 
adjustment of the disparity, the person affected thereby would submit to the 
force of circumstances because there would be no authority which could 
protect him against the injustice. But by virtue of the fact that the can- 
tons have united in a joint state, they assumed the obligation of not trans- 
gressing upon the territory of another canton in the exercise of their can- 
tonal rights; and if this should occur, nevertheless, it is the duty of the 
authorities to investigate and to decide with which side justice lies, and the 
cantons must submit to the decision pronounced in accordance with the 
Federal law. Such a case is presented when the legislation of two cantons 
on the subject of taxation conflicts in such a manner that both cantons claim 
the right of taxing the same object. The authorities must decide which 
claims are to be protected by the Confederation (Ullmer, II, No. 694). 


The practice in matters of double taxation begun by this decision has 
been followed in other disputes of intercantonal juridical relations. The 
Federal Court has constantly received such complaints of private persons 
(R. O. 8, p. 728; 18, p. 700; 24, I, p. 227: 29, I, p. 418; 32, I, p. 626; 33, I, p. 
363), often with express reference to the practice in cases of double taxation. 
In the two last cited decisions, the Federal Court derives from Article 5 of 
the Federal Constitution ‘‘the general authority to decide for the Con- 
federation on conflicts of cantonal sovereignties.’’ 

In disputes in the matter of public law between cantons, the Federal 
Court has declared admissible the intervention of third persons who have a 
legal interest in the outcome of a litigation, as, for example, a commune 


(R. O. 8, p. 52). 


2. PREMISES OF A DISPUTE BETWEEN CANTONS 
The question as to when a dispute is civil and when it is public does not 
need to be further discussed here, since the Federal Court has jurisdiction 
in both cases; but it is of interest to know at what stage an intercantonal 
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conflict may be brought before the Federal Court. On this subject, the de- 
cision of October 21, 1909, in the case of Schwyz v. Zurich is as follows: 


It is clear that a dispute in public law between cantons exists only after 
one of the two cantons has decided unfavorably a definite request of the 
other canton. It is not the duty of the Federal Court to decide juridical 
questions concerning which there is possibly no difference of opinion at all 
between the cantons in question, nor may a cantonal government be denied 
the right to express its opinion with regard to a definite request of the 
government of another canton in the first place in its administrative 
capacity and later, eventually, in its capacity as a part (R. O. 35, I, p. 
664/5). 


In one particular case, however, the Federal Court admitted a suit before 
an actual conflict of cantonal sovereignties had occurred. The canton of 
Aargau had been prohibited by decision of the Federal Court of November 
1, 1900, from permitting the further use of a rifle range in the manner 
theretofore used because it endangered the territory of Solothurn. The 
city of Aargau, as the proprietor of the rifle range, caused a project to be 
made for the improvement of the said range and submitted it through the 
medium of the cantonal government for the approval of the government of 
the Canton of Solothurn. The latter refused, however, to enter into a dis- 
cussion of the subject. The Federal Court admitted the suit of the Canton 
of Aargau requesting that the maintenance of the rifle range be declared 
permissible in view of the projected plan. 


The Canton of Aargau had to enforce this claim with respect to the 
Canton of Solothurn, which had obtained the injunction in question. ... The 
requisite interest of the plaintiff in this verification arises from the fact 
that the city of Aargau can not resonably be expected to make the projected 
improvements in connection with the shooting range, which will entail great 
expenses, before the question of the admissibility of its use has been decided, 
since the decision upon this subject may, according to the opinion of the 
experts, be made by means of the plans that have been submitted (R. O. 
41, I, pp. 135, 136). 


At all events, the Federal Court determines only such points in a case 
in which there is an existing legal interest. Thus, in the decision of Decem- 
ber 11, 1914, in the case of Neuchatel v. Berne, the examination of an inter- 
cantonal agreement was completely refused ‘‘since the validity thereof has 
been contested by no one and the request for verification therefore lacks 
the necessary requisite of a suit, the existence of a present juridical interest 
in the verification requested’’ (R. O. 40, I, p. 555; 33, I, p. 337). 

The Federal Court is competent even if a decree of a supreme body of 
the defendant canton has not been issued (R. O. 23, p. 1461) for extra-can- 
tonal authorities can not be expected to exhaust all the cantonal instances 
in a dispute in matters of public law (R. O. 39, I, p. 607). 

Concerning the premise which must be fulfilled when a private person 
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makes complaint, in the aforementioned sense, the Federal authorities have 
spoken as follows: In the year 1850 the Federal Council decided that it 
does not devolve upon it ‘‘to refer’’ private persons who are uncertain as to 
the court which has jurisdiction of a given case ‘‘to a certain court from the 
very beginning’’; it must rather be left to the parties ‘‘to assert their 
rights before the court which they consider as competent’’ (Ullmer, I, No. 
245). By the practice in matters of double taxation, it was determined by 
the Federal Court that a complaint with regard to double taxation is 
admissible not only in the event of an actual conflict of the revenue authori- 
ties of two cantons, but also in the event of a potential conflict of such a 
nature; that is, it is sufficient if a canton interferes unjustifiably with the 
sovereign right of taxation of another canton; it is not necessary that the 
canton which is justified in imposing the taxation actually makes use of its 
right. (The last decisions are found in R. O. 37, I, p. 264; 38, I, p. 482; 41, 
I. p. 70). With express reference to this practice, the Federal Court has 
declared that in intercantonal disputes as to the right to appeal to a court, 
the mere presence of a potential conflict is sufficient for entering complaint 
(R. O. 44, I, p. 47). This principle was also declared applicable to disputes 
relative to the extent of cantonal penal sovereignty (R. O. 41, p. 199). 

In matters of violation of intercantonal law a private person may make 
complaint before the Federal Court without having exhausted the cantonal 
legal remedies (R. O. 44, I, p. 47). 


3. WEIGHT OF THE CONTENTIONS OF THE PARTIES 


With regard to its attitude toward the contentions of the parties in dis- 
putes on intereantonal law, the Federal Court has spoken as follows: ‘‘ With 
respect to the juridical consideration of complaints that have been entered, 
the Court is not bound by the propositions of law or statement of claims of 
the parties, but it must rather apply the law actually applicable to the 
ease’’ (R. O. 6, p. 209). 


4. LEGAL FORCE OF THE DECISIONS 


The question of the legal force of the findings of the Federal authorities 
in intercantonal disputes was raised in the consideration of the decision of 
February 17, 1882, in the case of Luzerne v. Aargau. Although the ques- 
tion was left open by the court, it stated: 


Although, of course, it follows from the general conception of the ad- 
ministration of justice as a means of settling juridical relations, in a legally 
binding and authoritative way that such decisions of the political Federal 
authorities [a decision of the Federal Council of 1870 was in question], 
so long as they have not been rescinded, are in every case binding and en- 
forceable, it is nevertheless not at all certain that such decisions have the 
same binding effect upon the deciding authorities themselves as judicial 
decision... (R. O. 8, p. 53). 
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In a number of cases arising out of double taxation the Federal Court 
has denied the legal force of such decisions: 


The principles of civil procedure upon the matter adjudged are not 
applicable with regard to public and constitutional law, in which the con- 
test, far from being limited to a private question between well-determined 
parties, may interest the entire population and be revived upon occasion by 
an act one kind or another of the legislative or administrative authorities. 
Consequently, the decree of March 5, 1866 [which had been issued in the 
same matter], while remaining obligatory upon the parties between whom it 
was originally pronounced, could not deprive this tribunal of its competency 
to examine anew the constitutional question decided by that decree (R. O. 
10, p. 178). 


This point of view was later confirmed by the Federal Court (R. O. 12, 
p. 561). Since in the absence of a federal law the prohibition of double 
taxation (Federal Constitution, Article 46) is accomplished through the 
decisions of the Federal Court, the question of the legal force of such 
decisions is of especial importance. It is necessary for the Federal Court 
as well as for the legislator to meet the needs of the time. Earlier decisions 


are not opposed to a reconsideration of the question of double taxation 
which have once been settled, in so far as those decisions no longer comply 
with the present-day application of the . . . prohibition of intercantonal 
double taxation. For the public legal duty of tax-paying is determined as 
such generally by the laws that are from time to time in force, and, there- 
fore, changes—especially concerning the definition of conflicting cantonal 
rights to collect revenues under the federal prohibition against double taxa- 
tion—with the respective administrations of justice on the part of the 
Federal Court, which acts in the absence of federal legislation in this field. 
Consequently, the cantons are, on the one hand, obliged, and, on the other 
hand, entitled to adapt their revenue claims, in accordance with their regu- 
lations for the assessment of taxes, to the practice of the Federal Court 
as it prevails from time to time, and a decision of the Federal Court re- 
mains effective within the taxation periods of cantonal law, only so long as 
the legal conception upon which it is based obtains (R. O. 41, I, p. 482). 


III. INTERCANTONAL LAW IN THE DECISIONS OF THE FEDERAL CouRT 


1. THE RULES OF LAW APPLIED 


The rules of law for the decision of disputes between cantons are found 
in the first place in the Federal Constitution and in Federal legislation. But 
fixed rules cannot always be derived from these sources. However, the Fed- 
eral Court is bound to decide every cantonal dispute submitted to it. If, 
therefore, the positive Federal law furnishes no solution, it must be sought 
upon the basis of the principles on which Federal law is constructed. In a 
dispute between the Cantons Aargau and Zurich on the subject of water 
rights, the Federal Court rejected the defendant’s claim that a legal 
principle can not be found for the decision. 
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The legal principle which must form a starting-point in a decision of 
such disputes is that of the equality of the cantons, by virtue of which no 
canton may exercise its sovereign rights in such a way that the exercise will 
directly or indirectly affect the sovereign rights of another canton, with the 
result that the latter rights can not coéxist beside the former (R. O. 4, 


p. 46). 

Finally, in case a solution can not be found in the Federal law, interna- 
tional law is applied. Thus, in the case of Solothurn v. Aargau, decided 
November 1, 1900, the Federal Court held that for the determination of the 
rights of territorial sovereignty of the cantons and in general for the regula- 
tion of the mutual rights and duties of the cantons, ‘‘the principles of inter- 
national law in general,’’ must be resorted to, ‘‘whereby, further, the con- 
federate relations of the cantons may not be disregarded’’ (R. O. 26, I, 
p. 450). 

But there are intercantonal conflicts for which international law, too, 
furnishes no satisfactory solution. If, in disputes in matters of private law, 
a solution can not be found in positive law, Article 2 of the Swiss Code of 
Civil Law prescribes that the judge shall ‘‘ decide according to the rule which 
he would establish if he were a legislator.’’ In the decision of disputes 
in public law between cantons, the Federal Court does not follow this 
principle. It has in several cases rather allowed the conflict of cantonal 
sovereignties to continue on the ground that cantonal sovereignty is un- 
limited in this respect, or that no rules in Federal law exist which permit 
of an equitable solution. Thus, the Federal Court rejected a claim of Zurich 
against Berne for payment of a contribution toward the support of a joint 
citizen, for the following reasons: 

Since a rule of Federal law, upon which the claim of Zurich could be 
based, does not exist, the complaint must be rejected, for it is clear that the 
Federal Court can decide disputes in public law between cantons only in 
accordance with positive law, and not in accordance with considerations of 
equity or utility, such as Zurich has in the main brought forth (R. O. 29, 
I, p. 450). Compare further, R. O. 5, p. 426; 7, p. 468; 24, I, p. 227. 


On the settlement of intercantonal conflicts according to the law of con- 
cordats (intercantonal right of concluding treaties) compare infra, p. 165. 
2. THE CAPACITY OF THE CANTONS TO ACT 
A. Prohibition of self-help 


Article 14 of the Federal Constitut.:n provides: 


If disputes arise among the cantons, they are bound to refrain from all 
self-help, as well as from any form of armament, and to submit to the de- 
cision of the Confederation. 

For the violation of this article, which was contained in the same form in 
the Federal Constitution of 1848, the canton or private person may make 
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complaint before the Federal authorities. The Federal Council has de- 
cided a number of such complaints. 

A citizen of Solothurn was condemned by a court of Baselland to pay a 
sum of money. The authorities of Solothurn refused to execute the 
decision, whereupon the court of Baselland authorized the seizure of any 
holdings of the citizen of Solothurn in Baselland. The complaint entered 
against this proceeding by the Government of Solothurn was approved by 
the Federal Council, because the Federal authorities should have been ap- 
pealed to when Solothurn refused to execute the decision (Ullmer, I, No. 
44). 

Similarly there was declared invalid the seizure, decreed by a court of 
Berne, of property of a citizen of Zurich because Zurich had refused to 
execute the decision rendered in Berne against this citizen. The Canton 
of Berne should have entered complaint with the Federal Council because 
of the refusal of Zurich (Ullmer, II, No. 730). 

The decision of a cantonal court against another canton was annulled by 
the Federal Council because it had been rendered before the Federal 
authorities had definitively decided the conflict of competency raised by the 
defendant canton. 

The executability of a decision presupposes its legal force, and the latter 


in turn assumes the competency of the court, which was not determined until 
the plea of lack of competency had been decided by the Federal authorities 


(Ullmer, I, No. 45). 


By Article 14 of the Federal Constitution the use of reprisals and meas- 
ures of retorsion among the cantons is also forbidden (Ullmer, I, No. 43). 


B. The power of cantons to conclude intercantonal treaties. 


Within the limits of their jurisdiction, the cantons have the right to 
conclude treaties (concordats) with each other within the limits of Article 
7 of the Federal Constitution, which reads: 


Special alliances and political treaties between the cantons are pro- 
hibited. On the other hand, they have the right to conclude agreements 
among themselves with regard to matters of legislation, judiciary and ad- 
ministrative. However, they must submit such agreements to the Federal 
authorities for examination, who, if the said agreements contain anything in 
contradiction to the Confederation or the rights of other cantons, are 
authorized to prevent the execution thereof. In the contrary case, the can- 
tons in question are entitled to request the codperation of the Federal 
authorities for the execution of such agreements. 


Disputes with regard to the interpretation of concordats are decided by 
the Federal Court upon the basis of Article 113, Nos. 2 and 3, of the 
Federal Constitution (vide supra, p. 152.) The Federal Court (and prior 
to 1874, to some extent the Federal Council) has made the following de- 


tailed regulations: 
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(a) The constitutional right of the cantons is recognized as regards the 
conclusion and validity of concordats. If an intercantonal treaty has not 
been concluded in a constitutional way,—for example by evasion of the 
referendum,—it does not bind the authorities of the cantons (R. O. 40, I, 
pp. 554, 557). An agreement by correspondence has not the force of a 
concordat for the execution of which an appeal may be made to the Federal 
authorities (Ullmer, II, No. 1113). In a justified rejection of adhesion 
to a concordat, no conditional adhesion, nor any other contractual obliga- 
tion, of the rejecting canton may be presumed (R. O. 7, pp. 467/8, 725). 
Nor does a mutual obligation exist between cantons which have agreed upon 
a law of bills of exchange and established it as cantonal law (R. O. 4, p. 74). 

An example of an intercantonal treaty of an extraordinary kind is the 
separate alliance made in 1845 between seven Catholic cantons, whereby 
they mutually obligated themselves to oppose by force of arms (‘‘Sonder- 
bund’’) the revision of the Federal Treaty of 1815. The dissolution of 
this alliance, decided upon by the Federal authorities because it was in 
violation of Federal law, was forcibly brought about in 1847 through the 
so-called Sonderbund War. Later, a dispute arose among the former 
members of the Sonderbund concerning the joint costs of the war, three 
of the cantons refusing to participate in defraying the costs. The com- 
plaint made on this subject was in principle approved by the Federal Court. 
In spite of the fact that the Sonderbund constituted a violation of the 
Federal law, the Federal Court declared it to be valid, for the following 
reasons : 


The separate alliance, as an act in public law, having originated from 
the agreement and participation of a number of cantons which were de- 
clared to be sovereign by the Treaty of 1815, does not come within the 
category of immoral or criminal undertakings, and the lawful powers them- 
selves did not look upon this alliance, either before or after the victory, 
from this point of view. The said powers sought to dissolve the coalition of 
individual parts of the former Confederation of States, formed against the 
public law of the Confederation, at first by means of friendly remonstrances 
and then by force of arms, and after this dissolution had been achieved, they 
applied exclusively measures of civil law in their dealings with the cantons 
which had participated in the unlawful undertaking. After all these 
antecedents, this tribunal is, therefore, in its consideration of the dispute, 
not empowered to take a juridical point of view, which would run counter 
= — as they have shaped themselves historically (Ullmer, I, 

vo. 378). 


(b) The contents of a concordat may, within the limits of Federal law, 
especially of Article 7 of the Federal Constitution, be of any nature what- 
soever. Thus, several cantons could form a simple company under the 
jurisdiction of purely private law, for the purpose of constructing an 
Alpine highway (R. O. 10, pp. 148, 158). 

The Federal law supersedes the law of concordats, but when legislative 
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jurisdiction is given to the Confederation in a matter regulated by con- 
cordats, the latter remain in force until the Federal laws are actually 
adopted (R. O. 1, p. 196). Simultaneously with the concordat, cantonal 
ord'nances decreed in execution thereof naturally go out of force (R. O. 
25,1, p. 48). The law of concordats, on its part, supersedes cantonal law. 


Concordats are binding for cantons which have adhered thereto as long 
as they have not declared their withdrawal or as long as the concordats have 
not been annulled by Federal legislation. Cantonal legislation cannot affect 
the validity of concordats, but can only afford the canton in question a 
reason for denouncing them on its part or for declaring its withdrawal 
(R. O. I, p. 196). 


(ec) Concerning the temporary and material limits within which a con- 
cordat may be enforced, the Federal Court had to render a decision with 
particular reference to the concordat of August 23, 1912, concerning the 
guarantee of mutual legal aid for the execution of public law claims since 
the concordat itself makes no provision on this point. The question that 
was under discussion was whether the courts of the Canton of Luzerne were 
compelled to enforce the resolution of 1909 of the revenue authorities of 
the Canton of Nidwalden, by which a citizen residing in Luzerne and 
formerly in Nidwalden was obliged to pay arrears in taxes because of 
insufficient taxation of his property during the years 1899 to 1908. The 
Federal Court decided, on the basis of general considerations, that the 
concordat could not be applied, and that, therefore, the aid of the courts 
had been of right denied. 


The point of departure in this case must be the fact that the granting of 
legal aid for public law claims of another State brings with it the recogni- 
tion of the public law of this State, and in addition the recognition of the 
authority of the latter over the inhabitants of the requested State and over 
their property, respectively. But such a recognition will, as a rule, only be 
extended for the future. To extend it to past acts, and thus to attribute to 
such acts an effect which did not previously belong to them, would be against 
considerations for the protection of its own inhabitants, which no State will 
without duress disregard. Thus, in the law of extradition, too, in which we 
are likewise dealing with legal aid for public law claims, and especially 
penal claims of a foreign State, it is recognized that when a State which has 
hitherto not extradited concludes a treaty of extradition, the duty of extra- 
dition resulting therefrom refers in case of doubt only to such offenses as 
are committed after the conclusion of the treaty. The point of view which 
in this case has prompted the limitation of legal aid to (penal) claims which 
have eriginated after the conclusion of the legal aid treaty—the considera- 
tion for the protective relation based upon residence in the canton—applies, 
however, in exactly the same way if the legal aid must be accorded not by 
surrender of the person of the inhabitant but by acquiescence in the pre- 
viously forbidden exercise of compulsion against his property. The re- 
version to the object of legal aid leads to the same result. The concordat has 
its origin in the conviction that the public law relation of the cantons as 
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members of a federal State brings with it the duty to assist one another in 
the collection of those taxes which each one requires for the fulfillment of 
its public duties. But, now, all these taxes—on property, industry, in- 
heritance, as well as supplementary and penal taxes connected therewith— 
are by their nature intended for immediate collection. Taxes which have 
not been paid within a definite period are regularly cancelled and are dis- 
regarded in the budget of the economic and financial administrations of the 
State. The theory of the concordat is, therefore, observed also if the duty 
of legal aid is limited to the claims which originated or which became legally 
valid after its going into force. It may be assumed, moreover, that at least 
the great majority of the cantons, although they did not expressly state so, 
desired as a matter of fact to bind themselves only within the afore- 
mentioned limits. But this must be sufficient, after what has been said, to 
interpret the concordat in the sense indicated (R. O. 39, I, p. 614-5). 


(d) The question of the abrogation of intercantonal treaties was de- 
cided by the Federal Court in the case of Luzerne v. Aargau (February 17, 
1882). The case involved the abrogation of a treaty concluded in 1830 
between the two cantons in settlement of a dispute, according to which the 
territory of a commune of Luzerne extended into the territory of Aargau, 
while vice versa the territory of a commune of Aargau extended into the 
territory of Luzerne (vide infra, p.174). In its decision the Federal Court 
determined that the right of a unilateral withdrawal did not follow from 
the treaty itself. The court did not approve the contention of the govern- 
ment of the Canton of Luzerne that in State treaties concerning matters of 
public law each party has the right of withdrawing for its own part. Said 
the court: 


It may be admitted that in State treaties which do not concern the regu- 
lation of concrete juridical relations, but contain merely agreements on 
rules of objective law, as for instance, on the uniform legal regulation of 
certain matters in law, it is to be assumed, even in default of special treaty 
stipulations to this effect, that the parties have the right of unilateral de- 
nunciation, since in such treaties it is not to be assumed in the nature of the 
matter that the parties had desired to bind themselves forever and irre- 
vocably. But this follows simply from the presumptive will of the parties, 
or from the special nature of these State treaties. On the other hand, it is 
utterly incorrect to postulate as a general rule such a unilateral right of 
withdrawal on the part of the party bound, by such State treaties, concern- 
ing public law relations, whereby concrete juridical relations are regulated 
and subjective rights and duties of the contracting States are determined. 
Such a unilateral right of withdrawal on the part of the engaged party is 
rather plainly irreconcilable with the manifestly established principle of 
the obligation of treaties which provide a limitation on the sovereignty of 
one contracting party, which principle can not in justice be doubted as a 
well-established rule in international law. On the contrary, it is recognized 
in law that such treaties remain binding for both parties as long as no 
special juridical reason for their annulment has arisen. Now, even if the 
legal principles concerning the annulment of State treaties are not incon- 
testably and completely established in theory, and even less so in practice, 
so much is nevertheless undisputed that treaties concerning the establish- 
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ment or recognition of State servitudes can not be denounced by a party 
thereto because of mere modifications of the Constitution or of legislation 
made by the said party, but rather that State servitudes, irrespective of 
such changes, remain as permanent burdens limiting the territorial 
sovereignty of the engaged State and may be annulled unilaterally by 
the party bound only if their continued existence is incompatible with the 
self-preservation of the said State as an independent community, or with the 
essential purposes thereof, or if a change of conditions has come about 
which, in accordance with the recognized intentions of the parties at the 
time of their establishment, formed the tacit condition of the existence of 


the treaties (R. O. 8, p. 56/7). 


Such a reason for annulment did not actually exist; therefore, the right 
of unilateral denunciation of the State treaty was not accorded to the Can- 
ton of Luzerne. 

(e) The position of the Federal Court in disputes over concordats has 
been determined in various decisions to the effect that recourse to the Fed- 
eral Court is permissible only in so far as the concordats ‘‘are applied as 
intereantonal treaties, but not in so far as it is a question merely of their 
application as cantonal law in the interior of the canton’’ (R. O. 1, p. 312/3; 
2, p. 233; 3, p. 80; 6, p. 224; 7, p. 54). From the fact that the Federal 
Court must decide complaints with regard to violation of concordats as a 
State tribunal, and not as a civil court, it follows: ‘‘That the point of view 
of the uniform application of provisions of concordats as private law regu- 
lations within the jurisdiction of the particular cantons is not decisive for 
the Federal Court, but merely the point of view of the protection of an 
intercantonal treaty as an integral part of public law.”’ 

If, therefore, individual provision of concordats are capable of different 
interpretations, the Federal Court can not refuse to the cantonal courts ‘‘to 
permit them to interpret such provisions as they deem proper, so long as 
the cantons involved do not themselves elucidate, by an annex to the con- 
cordat, the points which are in doubt, even if the uniform application of the 
concordat within the territory affected by it should thereby be disturbed’’ 
(R. O. 4, p. 245/6). 

It goes without saying that only those cantons or their citizens in whose 
interests the concordats are concluded, may complain as to violations of 
concordats (R. O. 4, p. 592). 


3. TERRITORIAL RELATIONS BETWEEN CANTONS 


The rights of cantons emanating from their territorial sovereignty have 
upon several occasions become the subject of intercantonal disputes before 
the Federal Court. The dispute revolved in several cases about the position 
of the boundary (upon the land or in rivers), in several other disputes 
about the question whether and to what extent a canton must, upon its own 
territory, tolerate the acts of another canton done either upon the basis of a 
special legal title or fortuitously. Further cases concerned the question of 
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the division of cantonal sovereignties in the use of the water of rivers flew- 
ing from one canton into another. 

In the presentation of boundary disputes between cantons, we must 
limit ourselves here to revealing the general principles which were used by 
the Federal Court as decisive factors, since an examination of the details 
of the decisions would lead too far afield. Futhermore, the Federal Court 
bases its decisions largely upon facts and documents which do not possess 
an interest outside the limits of the individual case. 

(a) On October 12, 1892, the Federal Court settled a boundary dispute 
between Graubiinden and Tessin (R. O. 18, p. 673 ff.). In the decision the 
following noteworthy passage appears: ‘‘The course of the boundary be- 
tween two States is either one that has been historically recognized, or 
determined by treaty agreement. There are no generally binding rules con- 
cerning the course of a boundary of state territories’’ (p. 683). In the case 
before us, the court stated, it can only be a question whether the boundary 
line, claimed by Graubiinden, is the line which has been historically re- 
eognized. In this matter the circumstance that this boundary line appeared 
in the official Confederate maps for about thirty years without any protest 
on the part of the Canton of Tessin ‘‘furnishes the basis of a certain pre- 
sumption in favor of Graubiinden.’’ But the decision continues: ‘‘ But 
these topographical records are not decisive, especially since it is not at all 
certain upon what basis the boundary inscribed therein rests, particularly 
whether deputies of the two cantons codperated in the determination of the 
boundary’’ (p. 684). The claim presented by the Canton of Tessin to the 
effect that it had always exercised police duty upon the territory in dispute, 
and that, consequently, the territory belonged to it, was rejected by the 
Federal Court, not only because of lack of evidence, but also because such 
an exercise of State sovereignty would be decisive only in case it had been 
effected with the knowledge of the other party (i.e., the authorities of the 
Canton of Graubiinden) (p. 688). The juridical examination of legal 
transactions from the years 1494 and 1503 finally proved to be the decisive 
factor in the decision, which was favorable to Graubiinden (p. 684/5). 

In the decision of December 11, 1895, in the case of Appenzell—Ausser- 
Rhoden v. St. Gall, concerning the boundary upon the Santis Mountain, the 
Federal Court again had an opportunity to enunciate basic principles con- 
cerning the determination of a boundary. It stated: 


It is clear that in the present case we can not primarily take the natural 
topography into consideration, but that we must rather attach a prepon- 
derating importance to the exercise of sovereign acts, to traditional posses- 
sion, etc. In fact, deviations of the political boundary from the natural 
one occur frequently, and particularly in mountainous regions deviations of 
the political boundary occur from the water sheds... (R. O. 21, p. 967). 


The request of the Canton of Appenzell—Ausser-Rhoden that it be deter- 
mined that the boundary toward the Canton of St. Gall extends over the 
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peak of the Santis was approved. (Thereby it was settled that the three 
eantons of St. Gall, Appenzell—Ausser-Rhoden and Appenzell—Inner- 
Rhoden meet at the peak of the Santis.) The Federal Court reached this 
decision after it had determined 


that after a tradition extending over more than one hundred and fifty 
years, the Santis served as a boundary for Ausser-Rhoden too; that until 
very recently it had been considered by general popular opinion, as well 
as by the authorities of all three cantons involved, as the boundary of the 
three cantons; that Ausser-Rhoden exercised a number of sovereign acts 
in the disputed territory; that the government of St. Gall knowingly per- 
mitted this and for its own part waived the exercise of such acts, although 
it had upon several occasions had the opportunity of such exercise. On the 
other hand, the only appreciable fact which essentially favors St. Gall is the 
natural boundary and the actual exercise of hunting on the part of hunters 
from St. Gall (R. O. 21, p. 972). 


In view of such circumstances, the question had to be decided in favor of 
Appenzell—Ausser-Rhoden. 

(b) In two eases the Federal Court rendered a decision concerning the 
course of the boundary in a river which forms the boundary of two can- 
tons. In both the disputes were between the Cantons of Schaffhausen and 
Zurich concerning the boundary in the Rhine. In the suit decided on 
November 9, 1897, Schaffhausen claimed that the boundary ran along the 
left (Zurich) bank of the Rhine and that, consequently, the sovereignty 
over the entire Rhine belonged to it. This claim was approved by the 
Federal Court as against the claim of Zurich, according to which the 
boundary lay in the middle of the Rhine. The Federal Court based its 
decision upon a Confederate award of the year 1555, in a dispute between 
the same parties, by virtue of which the sovereignty over the entire Rhine 
was accorded to Schaffhausen (R. O. 23, p. 1439 ff.). Concerning the signifi- 
cance of boundary designations upon maps, the court stated that it is forth- 
with apparent ‘‘That the juridical relations between Schaffhausen and 
Zurich, as they were established by the award of 1555 through the topo- 
graphical representatives of the two cantons and the indications of bound- 
aries contained therein .... could not undergo any modification.’’ 

The decision further answered negatively the question as to whether the 
juridical situation established by the aforementioned award has been modi- 
fied by the development of international law : 


The circumstance that now, in accordance with the development of 
objective law, more importance is attached to the doctrine of international 
law, according to which the boundary of two States divided by a river is 
usually found in the middle of the said river, and less importance is 
attached to the actual possession and events of feudal law, can not now 
effect any change in the juridical condition determined in such an authentic 
way anymore than it could have done so previously. For the principal 
question to be decided today is whether the present dispute has not already 
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been decided, at least to a certain extent, in a legally binding manner, and 
whether thereby a condition has been created which must be guarded 
according to the principles of acquired rights, regardless of how the dispute 
would be decided according to the now prevalent norms and conceptions 
(p. 1452/3). 


The Federal Court further asked itself whether by virtue of the political 
revolution of the years 1798-1803, the boundary between the litigant cantons 
had not been changed. By the Helvetian Constitution of 1798, Switzer- 
land had been made a Centralized State and thereby the former cantons had 
been degraded to mere provinces. In making this change and in apportion- 
ing the provinces, the former cantonal boundary between Zurich and Schaff- 
hausen had not been preserved in every case. The court answered : 


From this, however, it does not in any way follow that, even if we dis- 
regard the territorial changes based upon express sovereign decree, the 
provincial boundaries have tacitly, as it were, experienced a modification in 
the sense of modern theories and that, subsequently, when the provinces, 
by means of the Mediation (Constitution of 1803) were again raised to the 
position of independent cantons, these new boundaries were decisive for 
their territorial extent. On the contrary, the natural conception leads to 
the assumption that the boundaries of the regenerated cantons in general, 
with the exception of changes which were made intentionally and sanctioned 
by public documents, have remained the same as those of the former can- 
tons, dominions, ete. (p. 1453). 


Finally, the question had to be decided whether a modification of the 
boundary had been effected by conclusive acts of the two cantons. Special 
consideration was given to the fact that Schaffhausen without protest 
allowed the authorities of Zurich to grant concessions for water works upon 
the left bank of the Rhine and to collect a water tax therefor. But this 
question, too, was answered in the negative. 


In all cases, generally, a modification of relations of sovereignty once 
determined between two cantons can be effected only by a formal treaty 
originating with the competent organs of the two cantons and further sub- 
ject to the approval of the federal authorities. And certainly the mere fact 
of the encroachment of one canton upon the sphere of sovereignty of the 
other, or the toleration of such acts of encroachment, respectively, cannot be 
sufficient therefor, if such acts of encroachment are limited to a definite 
kind of public administrative activity, as in the present case, in which en- 
croachments have taken place only in the matter of concessions, while the 
defendant has not even claimed that any act of judicial sovereignty, the 
exercise of which could most readily be considered as evidence of a tacitly 
effected modification of the bounds of sovereignty, has ever been committed 
on the part of Zurich with reference to the side of the Rhine in question 
(R. O. 23, p. 1458/9). 


On May 28, 1907, the Federal Court decided the other suit between 
Zurich and Schaffhausen concerning the boundary at another point in the 
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Rhine. According to the claim of Zurich, the right (northern) bank of the 
Rhine formed the boundary, and according to the claim of Schaffhausen, 
the middle of the Rhine was the boundary. Zurich sought to establish its 
claim by a deed of purchase of the year 1496, but had its plea rejected by 
the Federal Court because, as the court stated, it had not established proof 
‘‘of the rightful acquisition of the essential rights of sovereignty—of high 
jurisdiction, of the right of collecting tolls, and of the right of safe-conduct 
(convoy) upon the Rhine—by virtue of this deed’’ (R. O. 33, I, p. 592/3). 
Since only from these rights the present uniform State and territorial 
sovereignty has developed, their acquisition on the part of Zurich would 
have been necessary as a basis for its present sovereignty (p. 577). Event- 
ually, Zurich rested its claim upon the legal basis of the usucapion of the 
essential sovereign rights in question, but this plea was also rejected by the 
Federal Court. Zurich had claimed that the norms of private law in force 
at that time were the deciding factor for the usucapion. 


Now, even if this juridical point of view, especially with reference to the 
acquisition of sovereign rights to rivers, should be accepted as correct, it 
would still have to be considered that the respective German law of real 
property in the Middle Ages was not familiar with usucapion in the Roman 
juridical significance of a positive basis for the acquisition of property, but 
exclusively in the negative sense of an exclusion of the right of contestation 
of the person really entitled thereto against the unrightful acquirer, in so 
far as the contestation was not made within a definite period—of a maxi- 
mum of thirty years—and on the condition that this juridical consequence 
of the exclusion of contestation naturally presupposed the knowledge of the 
juridical claim in question, that is, its generally known acquisition or the 
exercise or use of the right, manifesting itself as having been rightfully 
acquired and of a permanent character. In the given case, however, none 
of these conditions has, according to what has been said above, been fulfilled 
(R. O. 33, I, p. 593). 


The additional argument of Zurich, namely, immemorial prescription, was 
also not admitted. According to the definition of the Federal Court 


the legal institution of immemorial prescription or of time immemorial 
means that—as has been recognized, especially with regard to sovereign 
rights—a legal foundation is acknowledged for a legal exercise of right since 
the memory of man, that is, eighty to one hundred years, and has been 
actually uncontested, regardless of titular proof (p. 594). 


Zurich did not succeed in proving such a legal exercise. Therefore, the 
Federal Court decided that the boundary along the district in question lay 
in the middle of the Rhine (p. 599). 

(c) The Federal Court rendered two decisions concerning the division 
of cantonal sovereignties over rivers which flow from one canton into an- 
other. The first, of January 12, 1878, decided a dispute between Aargau 
and Zurich. By the construction of a water power establishment, under a 
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concession granted by the governmental council of Zurich on November 16, 
1872, and of a pond at the Jonabach in the Canton of Zurich, the mills 
situated down-stream on Aargovian territory suffered a prejudice in their 
water supply which could only be remedied by the construction of an 
auxiliary pond upon Aargovian territory. The government of Aargau re- 
quested the Federal Court to declare the concession invalid. The Federal 
Court, basing its decision upon the principle of equality of the cantons 
(vide supra, p. 159), pronounced the following judgment with regard to the 
division of cantonal sovereignties over flowing water : 


Now each canton has for itself, by virtue of its territorial sovereignty, 
the right of free exercise over its territory and also over the public waters 
located thereon. In the case of public waters which extend over several 
eantons and, therefore, belong to several cantons, it follows from the 
equality of the cantons that none of them may, to the prejudice of the 
others, take such measures upon its territory, as the diversion of a river or 
brook, construction of dams, etce., as may make the exercise of the rights 
of sovereignty over the water impossible for the other cantons, or which 
exclude the joint use thereof or amount to a violation of territory. On the 
other hand, regardless of this, no canton has, in its relation to the other 
cantons, the right of adapting the exercise of the sovereign rights over the 
water to its wishes and special needs, regardless of how desirable and 
expedient the establishment of uniform principles in such cases might be 
(R. O. 4, p. 46/7). 


The decision continues that it must be generally observed 


that a right of the Canton of Aargau to uninterrupted conveyance of 
all the water in the Jona does not exist in every case. With regard to 
public waters, the cantons have no private ownership, but only sovereignty, 
from which is not in any way derived any right by which in some instances 
the canton situated up-stream could be entirely deprived of the use of the 
water or, at least, of a certain manner of use. Each canton is rather entitled, 
by virtue of its sovereignty, to take the necessary measures for a rational 
utilization of the public waters, corresponding to its needs, but only in so 
far, as was mentioned above, as the joint use of the water is not thereby made 
impossible but is left to the rest of the cantons in the same manner (p. 47). 


This, the Court stated, was the case in concrete. The effects of the con- 
cession are ‘‘in themselves no different for the Canton of Aargau than they 
are for the Canton of Zurich’”’ (p. 47/8). As a matter of fact, the con- 
cession had been granted under the Zurich law concerning hydraulic works, 
paragraph six of which law provides that protests against the granting of 
concessions because of diminution of the current of water must be rejected 
if the diminution can be remedied by other measures, for example, con- 
struction of an auxiliary reservoir, and these measures are carried out by 
the grantee and are ‘‘placed at the unencumbered disposal of the protest- 
ant.’’ Now, the Zurich grantee was bound by the concession to deposit 
fr. 6700 in a bank to the credit of the Aargovian millers as an indemnifica- 
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tion for the construction of a regulating pond. With regard to the duty of 
constructing such a pond, the Federal Court says that distinction must be 
made between 


the water rights already existing over the Jona as rightfully acquired 
private rights, and the water power hitherto not used. For while the hy- 
draulie law of Zurich and the concession of November 16, 1872, as will be 
discussed below, binds the proprietor of such existing water works who de- 
sires to increase the volume of water to introduce such measures of his own 
accord and at his own expense as are necessary to assure to the other parties 
entitled thereto the accustomed use of the water during the ordinary work- 
ing time from 4 a. m. to 8 p. m., neither the law nor the concession mentions 
such a duty with regard to the water power which is still free and unused ; 
so that under certain circumstances, the acquirer of this water power is 
compelled to take certain measures for the suitable utilization thereof, which 
would have been unnecessary under the circumstances previously obtaining. 
But granted that this is actually the case, it is manifest that there can be 
found therein no encroachment upon the sovereign rights of the Canton of 
Aargau which violate the principle of equality. For the acquirer of the 
said water power (which, by the way, has existed for a long time and the 
utilization of which is entirely uncertain), would thereby merely be placed 
in the same situation in which the Zurich grantees find themselves with re- 
gard to their establishment, and now surely the canton of Aargau can not 
expect, without itself violating the principle of equality, that the Canton of 
Zurich should submit the use of the water power which exists in its terri- 
tory to exceptional limitations in order that the former, the Canton of 
Aargau, may use its own water power more freely. Rather do the state- 
ments made above hold in the present case also. A right on the part of the 


Canton of Aargau in its relations to the Canton of Zurich to maintain the 
previous condition of an interrupted current of water does not exist in every 
ease. Its right embraces only the joint nature of the use, and this is not 
only not excluded but possible, as it has been at all times, although with 
certain modifications, in the same manner as in the Canton of Zurich (R. 


O. 4, p. 48/9). 


The construction of a pond upon Aargovian territory, the court stated, 
could not be ordered by the Zurich Government without encroaching upon 
the sovereignty of the Canton of Aargau; therefore, the said government 
decreed the deposit of the costs. But since there existed no definite decision 
of the Zurich governmental council concerning the question of indemnity, 
it devolved upon the Aargovian millers to obtain such a decision. Under the 
circumstances they had no basis for complaint. At the conclusion of its 
considerations, the court states that it is not necessary to show at greater 
length that ‘‘The water rights acquired in the canton of Aargau take effect 
in the territory of the Canton of Zurich only in accordance with the legisla- 
tion of Zurich and can, therefore, have no greater protection than the simi- 
lar rights acquired in the Canton of Zurich itself’’ (p. 50). In accordance 
with these considerations the complaint of the Canton of Aargau was at the 
time rejected. If the Federal Court at the beginning of its consideration 
said that the decision is based upon the principle of the equality of the can- 
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tons, it must be observed in objection thereto that this principle would 
hardly have been sufficient for finding a solution, and that the Federal 
Court rather applied the aforementioned paragraph six of the Zurich 
Hydraulic Law as intercantonal law, without, however, admitting the fact. 

In the dispute of Aargau v. Solothurn, decided on December 9, 1892, the 
question was whether the Canton of Solothurn was permitted to exact a fee 
for conceding a right to water power, in spite of the fact that only the 
beginning of the canal lay in its territory, while the continuation thereof, 
together with the engines, was situated in the territory of the Canton of 
Aargau. The Federal Court answered the question in the affirmative. 
After the decision expressly refers to the general considerations in the 
decision of January 12, 1878, in the case of Aargau v. Zurich (R. O. 4, p. 
46, vide supra, p. 169 ff.) it states: 


Only within these limits (which follow from the equality of the cantons) 
each canton is sovereign with regard to the public waters situated in its 
territory. Its legislation decides as to ownership of the public waters in its 
territory, as to the freedom or control of the use of water, as to the origin 
and juridical nature of special rights in the use of water, and the burdens 
connected with such rights of use, ete. It follows therefrom that at the 
point where the motive power for water works is acquired from rivers which 
belong to various cantons, the exaction of fees for granting concessions 
devolves upon the interested cantons in proportion as the water power is fur- 
nished by the fall of water in their territory. Each canton, then, appears 
to be entitled in so far as the motive power is acquired from parts of rivers 
which are subject to its territorial sovereignty and hence fall under its 
jurisdiction. The place at which the establishments designed for the utili- 
zation of the water power are constructed is in no way an exclusively de- 
ciding factor, but it depends upon the source from which the water power 
used is itself derived. The authorization of the use of the water and the 
burdens connected therewith must be decided in accordance with the legis- 
lation of those cantons in which the water power is acquired and in which, 
consequently, the use in question was to be granted. The fee for a conces- 
sion is to be paid for the authorization of the use of the water and hence 
accrues to those cantons whose right it was to concede the said use (R. O. 18, 
p. 701). 


(d) In two cases between the Cantons of Solothurn and Aargau, de- 
cided by the Federal Court, the dispute revolved about the endangerment of 
territory of Solothurn because of target practice upon the territory of the 
Canton of Aargau. By the first decision, November 1, 1900 (R. O. 26, I, p. 
444 ff.), the Canton of Aargau was forbidden to use an existing shooting 
establishment in the customary manner. The Federal Court pronounced 
the following considerations with a view to determining the reciprocal rights 
and duties of the cantons: 

The conception of sovereignty and territorial jurisdiction varies con- 


siderably as far as internal relations, state territory and persons and things 
situated thereon are concerned. But however this may be, it is an accepted 
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fact with regard to external relations, that is, relations with other states, 
that definite absolute rights emanate from sovereignty and territorial juris- 
diction which must necessarily be recognized by the other states, among 
them particularly the right of unrestricted dominion over land and people. 
This right, however, excludes all influence of another state upon the terri- 
tory of the first state or of its inhabitants, and indeed not only the usurpa- 
tion and exercises of sovereign rights of the first state, but also an actual 
encroachment which might prejudice the natural use of the territory and 
the free movement of its inhabitants. From this point of view the canton 
of Solothurn appears in fact to have been injured in its territorial majesty 
and in its sovereignty by the attitude of the Canton of Aargau. If objection 
should be made thereto, to the effect that the Canton of Aargau for its part 
may use its territory or cause it to be used as it pleases, the reply must be 
that in international law, especially in relations within federal states, the 
principle of law of vicinage holds to the effect that the exercise of one’s own 
rights should not prejudice the rights of one’s neighbors: these rights are of 
equal value, and in a case of dispute a rational compromise must take place 
according to the natural conditions. In the present case the Canton of 
Aargau expects that the Canton of Solothurn should tolerate influences 
which a private owner would have to tolerate from his neighbor only in case 
of a servitude and which a canton too may forbid as long as it is not obliged 
to tolerate them in consequence of the existence of an actual state servitude 
in favor of the neighboring canton. Another consideration leads to the same 
result: the Canton of Solothurn, by virtue of its sovereignty, has the right 
and duty to care for the general public safety of the inhabitants of its terri- 
tory. It might entrust the duty of self-protection to the private persons or 
corporations injured or threatened personally or in their property, if these 
persons or corporations were determined or determinable, while the duty of 
the entire community or of its organs begins as soon as undetermined per- 
sons and things are exposed to dangers; however, it would be doubtful 
whether the canton is authorized to represent the individual rights and 
interests of single citizens in its exterior relations. The right and the power 
of a canton to command and to forbid do not extend beyond its boundaries. 
If, therefore, the land and the people are threatened by another canton in 
such a way that public steps seem necessary, the threatened canton may 
demand of the other canton that the latter put an end to the trouble by 
means of its foree. In such a case the duty of juridical assistance must take 
the place of the right of self-help, which is in contradiction to the nature of 
a federal State and which in the Swiss Confederation is furthermore in- 
admissible in accordance with the historical foundations of the Confedera- 
tion and the express provision in Article 14 of the Federal Constitution’’ 
(R. O. 26, I, p. 450/1). 


Thereupon, the city of Aargau (which owns the shooting range) had a 
project made for the improvement of the existing establishments. Since the 
Canton of Solothurn refused to discuss this project, the Canton of Aargau 
moved the Federal Court to decree that the shooting be again permitted 
after the completion of the projected improvements. This motion was 
approved. ‘*The demand of the Governmental Council of Solothurn that 
all endangerment be absolutely abolished apparently goes too far,’’ for 
absolutely safe shooting-ranges are found only in mountain valleys. There- 
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fore, a certain danger, although unimportant, is necessarily attendant upon 
shooting in flat country (to which the region of Aargau belongs). In 
accordance with the Confederate military legislation, the communes are 
bound to furnish the shooting ranges necessary for the fulfillment of the 
prescribed military target practice for citizens. 


It is, therefore, quite impermissible to prevent the general fulfillment of 
this public duty by demanding absolutely effective measures of safety which 
could not at all be satisfied, according to the opinion of the experts. And in 
consideration of the fact that a Federal duty is involved, no more precau- 
tions may be demanded for shooting ranges near the boundary of two can- 
tons than are required for shooting ranges in the interior of a canton (R. 


O. 41, I, p. 137). 


(e) In several cases the Federal Court has recognized the admissibility 
of State servitudes upon the territory of one canton in favor of another 
eanton. By a treaty between the Cantons of Luzerne and Aargau of July 
9, 1830, it was determined that the territory of a commune of Luzerne 
extended into the State territory of Aargau, and that vice versa, the terri- 
tory of an Aargovian commune extended into the State territory of Luzerne. 
The Federal Court declared that a State servitude had been established by 
this treaty, or rather had, 


in accordance with earlier tradition been determined and recognized in 
its existence, by virtue of which the Canton of Aargau has the right to 
extend the district of its commune Reitnau, and, consequently, the opera- 
tion of its legislation, beyond the bounds of its territory to a delimited part 
of the State territory of Luzerne; and that, on the other hand, the sover- 
eignty of the Canton of Luzerne over this part of its territory is correspond- 
ingly limited. . . . The legal existence of State servitudes which grant to 
one State certain public rights upon the territory of another State is estab- 
lished beyond all doubt (R. O. 8, pp. 55, 56). 


Concerning the right of unilateral denunciation of this treaty, which formed 
the origin of the dispute, compare p. 164. 

In a complaint which was rejected by the Federal Court on November 
21, 1887, the Canton of St. Gall had demanded that the Canton of Thurgau 
be required to recognize the inhabitants of certain farms of St. Gall as 
‘*school citizens’’ of communes of Thurgau, adjacent to these farms, that is, 
to admit the St. Gall children to their schools. This alleged obligation of 
the Canton of Thurgau would then naturally establish the right of the 
latter 


to extend its legislation and administration in school matters beyond the 
bounds of its State territory to territory of St. Gall, a right which legally 
would probably have to be classified as a State servitude. Such a juridical 
relation, whereby one State is bound to fulfill certain public obligations up- 
on the territory of another State in place of the latter, and possesses cer- 
tain public rights for this purpose, is juridically possible. However, the 
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existence of such a juridical relation is not to be assumed, but in default of 
absolute and conclusive evidence to the contrary, the assumption must be 
that, as a rule, rights and duties in the administration of public service do 
not extend beyond the State territory. The following bases of origin or of 
recognition of the existence of such a juridical relation may be used: State 
treaties, other State or international documents binding the States involved 
(such as international arbitral awards and the like), and finally immemorial 
usage (R. O. 13, p. 408). 


The Federal Court decided that no State servitude was involved, but that 
the actual exercise must be conceived as a ‘‘mere toleration rebus sic stantt- 
bus’’ (p. 410). 


Two cases decided by the Federal Court dealt with the interpretation of 
a treaty concluded between Uri and Schwyz in the year 1350. By virtue of 
this treaty the inhabitants and property-owners of a commune of Schwyz 
had received the right of using the wood in a forest situated in the State 
territory of Uri. The legal relation established thereby ‘‘forms a so-called 
servitude in public law, by which the State sovereignty of one State is 
limited in favor of another State’’ (R. O. 34, I, p. 281). Concerning the 
possibilities of this servitude, the Federal Court further states: 


The fact that the exercise of the right does not devolve immediately up- 
on the State as such but upon a definite number of its citizens, in the present 
ease the inhabitants and property owners of Riemenstalden, and on the other 
hand, that not the State, but a corporation, seems immediately encumbered, 
is a phenomenon not infrequent in State servitudes, which is found with 
particular frequency in the so-called economic State servitudes—forest 
rights, fishery rights, rights of hunting, ete But the subjects bene- 
fited and obligated in a State servitude are always the State organizations 
in question, whereby it is possible that a relation in private law correspond- 
ing to the nature of the public servitude may exist between the subjects 
immediately favored and encumbered (R. O. 34, I, p. 281/2). 


The further statements of the Federal Court in these two cases are not 
of interest here, since they concern merely the interpretation of the treaty 
of 1350; in the first case (R. O. 34, I, p. 274 ff.), the material extent of 
the right of use,—in the second case (R. O. 41, I, p. 511 ff.), the persons 
entitled to enjoy the said use. But it may be mentioned here that a dispute 
concerning the treaty of 1350, between Schwyz and Uri, was decided in 1845 
by a Confederate court of arbitration. By virtue of that decision a special 
interecantonal organ was created which to this day still has the duty of 
deciding complaints of citizens of Schwyz who are entitled to make use of 
the forest, against decrees of the authorities of Uri concerning matters per- 
taining to the forest police (R. O. 34, I, p. 275). The members of this com- 
mission are named jointly by Uri and Schwyz. In spite of the fact that 
since 1845 the Confederation itself has created organs before which a citizen 
injured in his rights through a cantonal decree can make complaint, the 
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commission in question is still considered as rightfully existing (R. O. 34, I, 
pp. 283, 284). 
4. THE INTERCANTONAL PAUPER LAW ° 


The Swiss Pauper Law is very closely connected with the right of citi- 
zenship. Every Swiss is a citizen of a commune and, by virtue thereof, of 
the canton wherein this commune lies. He may also be a citizen of two or 
more communes and cantons. The right of citizenship (also called Heimat- 
recht), is entirely independent of the place of residence. A very great 
part of the Swiss people resides elsewhere than in its commune of citizen- 
ship (home commune) without being affected thereby in its right of 
citizenship. Neither is the previous right of citizenship lost, nor is the 
right of citizenship acquired, in the place of residence ; every newly acquired 
right of citizenship or loss thereof is established (if the legal conditions have 
been fulfilled) only at the express desire of the acquirer.’ 

The care of the poor in Switzerland is left to the cantons. Support 
in case of impoverishment devolves upon the home canton. Most of the can- 
tons have entrusted this duty to the home commune. In the relations of the 
cantons to each other, similarly as in international law, the principle of na- 
tionality and not that of territoriality obtains in the matter of care for the 
poor (R. O. 40, I, p. 413-4). 

Therefore, the Federal Court has declared that the following state- 
ments hold also for intercantonal relations: 


There exists as such no international duty on the part of the State to 
keep within its territory foreigners in need of support and to care for 
them, but rather is the home State bound to take charge of its citizens who 
have become public charges, in so far as the said State has not made any 
State agreements to the contrary. And, in fact, no agreement to the con- 
trary can be assumed as existing merely as the result of the general assur- 
ance, contained in many State treaties, of reciprocal similar treatment of 
the citizens of the two contracting States because of the fundamental con- 
nection between almonry and State citizens’ rights, but a special conven- 
tion must be made for this purpose (R. O. 40, I, p. 413/4).* 


With regard to the application of the principle of nationality in inter- 
cantonal pauper laws, a number of disputes have arisen between cantons. 
The Federal Council (Ullmer, II, No. 1113) and the Federal Court (R. 


6 There is a work on this subject by Ed. Gubler: Jnterkantonales Armenrecht, 
Zurich, 1917. 

7 A revision of the laws on citizenship for the purpose of introducing the principte 
of jus soli for the naturalization of foreigners is under way. 

8 According to Article 45, paragraph 3, of the Federal Constitution, permission for 
domiciliation may be withdrawn in the case of Swiss citizens from other cantons 
“who are a permanent burden on public charity and whose home commune or home 
canton does not grant suitable support in spite of official request.” The Federal Court 
in the said decision concludes therefrom that the duty of support devolves upon the 
community of the domicile in the case of merely temporary need.” 
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O. 13, p. 417; 29, I, p. 450), have decided that a canton which has incurred 
expenses on account of Swiss paupers not naturalized (or a citizen) in the 
canton, can not demand recompense for its expenses from the canton of 
citizenship. The duty of support of the home commune is merely a principle 
in cantonal law from which another canton may derive no rights. 

Upon several occasions the Federal Court considered the question of the 
support of double citizens (persons who are citizens of two cantons). It was 
decided that the home canton in which the needy double citizen is domiciled 
ean not demand any contribution toward its costs from the other home 
eanton. The Federal Court bases this decision upon the consideration that 
a positive rule of Federal law from which such a duty of contribution would 
follow, does not exist. Such a duty can not be derived from the nature 
of the right of double citizenship any more than it can be derived from the 
fact that both home cantons would be similarly bound to receive a joint 
citizen if he were deported from a third canton. Therefore, such conflicts, 


which have arisen from the right of double citizenship, in other respects 
regulated by Federal law, are not solved in such a way that the various 
rights of citizenship are placed upon the same plane, which would suppose 
an equal distribution of the rights and duties flowing therefrom, but in all 
such cases a citizen’s right, and consequently that of the canton in which 
the said citizen last lived, are designated as the preponderating right. 


Furthermore, the court stated it could not apply the principle of implied 
agency, or the principie of the duty of redress in joint undertakings (R. O. 
23, p. 1468). The court also said that a customary law was not involved, 
although several cantons had, previous to the rendering of these decisions, 
arranged a partition of the costs of support in the case of double citizens 
(R. O. 29, I, p. 449/50). 

The question as to which of several cantons concerned was bound to 
support needy persons who are naturalized in none of the cantons, whether 
they are Swiss citizens from other cantons, or foreigners, was decided upon 
other considerations. With regard to Swiss citizens from other cantons, the 
cantons are bound by virtue of the Federal law of June 22, 1875 (concern- 
ing the costs of the care of citizens of other cantons who have fallen ill and 
of the burial of such citizens who have died), passed in execution of 
Article 48 of the Federal Constitution, ‘‘To accord to pauper citizens of 
other cantons who fall ill and who can not return to their home canton with- 
out injury to their own health or to the health of others, the necessary care 
and medical treatment, and in case of death, a suitable burial.’’ (Recom- 
pense of the costs is not made from the public coffers or institutions of the 
home canton.) The practice which has developed with the Federal law con- 
cerning the intereantonal distribution of the duty of support (cf. infra, p. 
179) is analogously applied, according to a decision of the Federal Court, 
when the support of a foreigner is in question between the two cantons (R. 
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O. 40, I, p. 415). With regard to the reciprocal relation of the cantons in 
the exercise of an international duty of the Confederation, the Federal 
Court pronounced as follows in a later decision: 


If the Confederation binds itself by a State treaty to assume the sup- 
port and care of ill and pauper foreigners until the return to their home 
State becomes possible, a relation of solidarity, a community of interests, 
is thereby established among the cantons from which rights and duties on 
the part of each of them flow, not only in their relations with foreign coun- 
tries and the Confederation, but also in their relations with the other can- 
tons. . . . The circumstance that the obligation entered upon with regard 
to foreign countries concerns all the cantons jointly, and in a similar way 
binds them to have regard for this obligation among themselves in the 
exercise of their sovereign rights, and not to use these rights in such a way 
that the burden assumed by virtue of a State treaty would be put upon 
another member of the Confederation. Certainly such regard is imperative 
in case the burden in hypothesi threatens to become actual in thesi, that is, 
in ease foreigners are concerned who are likely soon to become in need of 


support (R. O. 43, I, p. 309/10). 


The Federal Court has rendered the following individual decisions: 
The Canton of Solothurn placed in the hands of the police department 
of Basle a German woman with the request that she be deported to her 
homeland. In Basle it developed that the person in question was severely 
ill and not capable of transportation. She was taken to a hospital at the 
expense of the canton of Baselstadt, where she died after several weeks. 


The suit of Baselstadt against Solothurn for indemnification of the cost of 
maintenance and of burial was decided by the Federal Court in favor of the 
plaintiff. It was determined that the deported person was already incapable 
of transportation in Solothurn. Now it would have been the duty of 
Solothurn ‘‘to care for the maintenance of the needy German citizen so long 
as the said citizen could have been returned to her home without injury to 
her health’’ (R. O. 8, p. 443). But, whereas, the Canton of Solothurn did 
not fulfill the duties devolving upon it, and whereas, on the other hand, the 
Canton of Baselstadt, for its part, did so, therefore, the Canton of Solo- 
thurn was bound to repay the costs on the principle of implied agency. Said 
the Court: ‘‘In public law relations, the transaction of business under an 
implied agency must be recognized as a basis of origin of rights and 
obligations, analogous to the custom in private law’’ (R. O. 8, p. 443/4). 
An analogous dispute between Zug and St. Gall was similarly decided by 
the Federal Court on September 28, 1905. In the decision it was stated 
‘*that in order to justify such a request for reimbursement of costs of main- 
tenance and burial, proof of guilt on the part of the organs of the canton 
called upon in the first place to transact the business is not necessary, but 
that it is sufficient if it has been objectively proved that the canton (for 
instance, in accordance with regulation by State treaty) would have been 
responsible for the maintenance and eventually for the burial’’ (R. O. 31, I, 
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p. 408). Ifthe liability of repayment follows from the principle of implied 
agency, it follows all the more if express agency is involved. Such an 
agency may, for instance, follow tacitly from an intercantonal agreement 
(R. O. 38, 1, p. 112). The Canton of Schaffhausen had deported an Austrian 
woman who subsequently settled in the Canton of Zurich and was supported 
by it until she was transported back to her homeland, Austria. The suit of 
Zurich against Schaffhausen for repayment of the costs was decided in 
favor of the plaintiff. Although the necessity of support did not exist at 
the time of deportation, it could be foreseen that it would shortly ensue and 
this ‘‘should not have escaped the municipal police authorities if they had 
exercised conscientious care.’’ Through the deportation they improperly 
threw upon Zurich a duty the fulfillment of which should have devolved 
upon Schaffhausen (R. O. 438, I, p. 312). Consequently, Schaffhausen was 
directed to reimburse Zurich for the costs which it had incurred. 

In interpreting the Federal law of June 22, 1875, the Federal Court on 
February 27, 1913, in the case of St. Gall v. Thurgau, decided that a can- 
ton is obliged to support pauper citizens of another canton ‘‘if the illness 
(injury to health of any kind, especially injury as the result of an accident) 
had originated in its territory.’’ It is sufficient if the person falling ill is 
accidentally present in the canton. 

The legal duty of aid and maintenance is, therefore, intended to be 
linked merely with the fact of the illness, regardless of whether the person 
who has fallen ill has his legal residence in the canton in question—which 
is not his homeland—or whether he finds himself at the moment of falling 
ill only temporarily sojourning within its boundaries. 


This interpretation, the court stated, follows from the humanitarian pur- 
pose of the law, which demands the immediate action of the authorities of 
the place in which the illness oceurs (R. O. 39, I, p. 62). 

In the consideration of the ease of Zurich v. Thurgau, June 26, 1914, the 
Federal Court further developed the thoughts expressed in the decision of 
February 27, 1913, as follows: In the ease of the duty to support needy per- 
sons it is a question, ‘‘not of a duty founded in international law or in 
Federal law, but of a duty which exists rather with regard to the modern 
State itself and arises immediately from the purpose of the State itself, 
namely the duty of protecting all persons finding themselves within its terri- 
tory, without regard to their legal relation to it, in case of necessity, from 
physical destruction. And this duty can devolve only upon the State in 
which the person falls ill, and not upon the State in which he is domiciled.’’ 
From these considerations the further deduction was drawn that ‘‘from the 
point of view of the duty of support in question, that place must be desig- 
nated as the place of falling ill where the illness in question becomes rec- 
ognizable in such a way that the action of the authorities is rendered a 
necessity conformable to their duty’’ (R. O. 40, I, p. 416/17). 

In a dispute between Zurich and Tessin, decided by the Federal Court 
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on February 4, 1918, the question involved was as to which canton had to 
support a foreign woman who had become mentally deranged in Tessin and 
had been cared for in an insane asylum in the Canton of Zurich and became 
a charge upon public charity there after she had been maintained by a 
private person for four years. The Canton of Zurich was declared to be 
responsible for her maintenance, for ‘‘the cireumstance which brings about 
the international duty of aid is not the act of falling ill, but the impoverish- 
ment, the destitution. It follows from this that when the illness and the 
destitution take place at different times, the place in which the illness 
occurred is not decisive upon the question of what canton is bound to 
aid, but rather the place where the destitution, the impoverishment ap- 
peared’’ (R. O. 44, I, p. 75). 


5. JURIDICAL ASSISTANCE IN THE ADMINISTRATION OF CRIMINAL LAW AMONG 
THE CANTONS 


A. Extradition 


According to Article 67 of the Federal Constitution, Federal legislation 
makes necessary provisions for the extradition of accused persons from one 
canton to another; but extradition can not take place for political offenses or 
offenses committed through the press. The Federal extradition law of July 
24, 1852, was adopted pursuant to this constitutional provision. It enumer- 
ates in Article 2 the particular offenses for which extradition will be granted 
and obligates each canton to provide for the arrest and extradition of per- 
sons who are being prosecuted for or have already been convicted of one of 
these offenses in another canton. However, the latter canton is entitled to 
refuse to extradite its citizens and persons domiciled upon its territory if it 
obligates itself to try and punish them according to its laws, or to execute 
the penalty already pronounced against such fugitives.° 

The Federal Court has had opportunity in a considerable number of 
cases to interpret this law. <As it did not adhere to a verbal interpretation 
of the law, but based its decisions upon general principles of international 
and federal law, they deserve to be discussed here. 

(a) The Federal authorities have in constant practice maintained in 
the interpretation of the law of extradition 
that, except in the case of voluntary submission to its jurisdiction, a canton 
is not entitled to institute criminal prosecution for any of the offenses pro- 

9 At any rate, the Federal Law of 1852 applies only in so far as the enactment oi 
penal laws is vested in the cantons. According to Article 150 of the Federal Law 
of March 22, 1893, concerning the administration of Federal laws, the authorities of a 
canton must lend legal assistance in criminal cases to be decided according to the 
Confederate laws, to the authorities of the other cantons, not only for examination, 
but also in the execution of sentences, in the same way as they are bound to Jend 
such aid to the authorities of their own canton. (Salis, 1V, No. 1689, 1710.) 
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vided in the said law against a person sojourning in the territory of another 
canton, in any other way than by first instituting the lawful procedure of 
extradition; that the canton is, therefore, not free, instead of requesting 
extradition, to institute proceedings for contempt of court or by temporary 
postponement of procedure to wait until the person in question enters its 
territory (R. 0. 6, p. 210). (Ullmer, I, No. 281, 528/9, R. O. 3, p. 248; 6, p. 
210, 217, 557; 14, p. 45, 181, 190; 21, p. 974, 982; 22, p. 968; 25, I, p. 446; 
26, I, p. 202; 27, I, p. 48 f.; 29, 1, p. 456; 30, I, p. 687.) 

This practice, which is not expressly supported by the text of the law, 
was justified as follows in the decision of December 3, 1880: the interpreta- 
tion of the law of 1852, in the sense ‘‘of the absolute liberty of a canton to 
institute contempt of court proceedings against an accused person who is a 
citizen of another canton or is established there would have for its effect, in 
most cases, to suspend indefinitely or even to render uncertain the prompt 
repression of offenses demanded in the interest of society and justice’’ (R. O. 
6, p. 557). 

The decision of March 28, 1901, justified the practice from another point. 
of view: It is inherent in the nature of the Federal State that internal 
legal assistance be regulated between the cantons by the Confederation. This 


was done by the extradition law of 1852. 


Now if this law for the rendering of intercantonal legal assistance has 
established the duty of the requested cantons to extradite in certain offenses, 
it follows from the nature of the Federal State as a closer community of 
States, that, on the other hand, the prosecuting canton should pursue its 
criminal prosecution for such offenses against a citizen or inhabitant of 
another canton not established within its domain with due consideration of 
the territorial sovereignty of the canton in which the fugitive resides. Just 
as the execution of the penalty can take place only with the codperation of 
the latter canton (in so far as the fugitive is not in the domain of the 
prosecuting State, so too a regular summons is possible only with the codp- 
eration of the canton in which the fugitive resides. Thereby the second 
principal thought underlying the law of extradition, namely, protection of 
the accused person, is realized. Therefore, the procedure in accordance with 
the law of extradition of 1852 is indeed obligatory in the case of offenses 
involving extradition, prior to the criminal prosecution (R. O. 27, I, p. 
49/50). 


The request for extradition must be addressed to the canton in whose power 
the fugitive is; hence not necessarily to the canton of residence (R. O. 
37, I, p. 339). 

The prosecuting canton is justified in arresting an accused person who 
is found in its territory, even if he has his regular residence in another 
canton. But arrest would be impermissible if the accused person had been 
induced to enter the territory of the prosecuting canton by unfair practices 
of its authorities with a view to evading the law of extradition (R. O. 42, 
I, p. 383; 3, p. 466). The arrest is also impermissible if a person residing 
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outside of the canton has been summoned as a witness and has appeared as 
such before cantonal authorities (Ullmer, I, No. 528; R. O. 3, p. 248; 12, p. 
272). 
If a canton refuses to extradite its citizens or persons residing in its terri- 
tory, it is obliged itself to institute proceedings against them. The purpose 
of this obligation is not to condemn such persons but merely ‘‘to have them 
tried regularly by the judicial authorities of the canton and in accordance 
with its laws’’ (R. O. 41, I, p. 509). 

The accused person may voluntarily submit to the criminal jurisdiction 
of the demanding canton, but the right of the canton in which the fugitive 
is found to examine the request for extradition with regard to its legal 
justification is not thereby prejudiced : ‘‘The government of a canton must 
be able to preserve its position in public law and the sovereign rights which 
are here involved, without regard to the conduct of the citizen who is 
primarily involved in the case and whose interests do not always necessarily 
coincide with those of the state (R. O. 25, I, p. 347, 447). 

For crimes and offenses not enumerated in the law of 1852—that is, for 
which extradition may not be granted—a canton may prosecute the delin- 
quent person residing outside its territory without instituting extradition 
proceedings, that is, the canton may, for example, resort to proceedings for 
contempt of court (R. O. 6, p. 76; 7, p. 719; 15, p. 112). But the canton 
may also make a request for extradition, and it lies entirely in the discretion 
of the requested canton whether to grant it or not (R. O. 5, p. 535; 8, p. 
227). It is not necessary that the demanding canton act reciprocally 
(Gegenrecht) (R. O. 25, I, p. 19/20). A canton is also free to execute an 
extra-cantonal penal decision rendered in a crime not enumerated in the 
law of extradition. 


In fact, the practice in Federal law has always tended to allow the grant- 
ing of such legal assistance, in so far as no contrary regulations exist, 
depending upon the convenience of the cantons involved, the decision 
devolving upon the Governmental Council in case of doubt. Only 
one condition must be observed, namely, that the offense in question must 
be one which is punishable also in the canton which is lending the legal 


assistance (R. O. 33, I, p. 151).?° 


It is clear that extradition from one canton to another usually takes 
place without the codperation of the Federal Council. The home state of 
the fugitive, whether it be another canton or a foreign state, has no right 
of intervention (Ullmer, II, No. 1053). 

(b) It isa preliminary requisite to extradition that the crime or offense 
for which extradition is asked be punishable both in the demanding and in 


10 A canton is always free to execute public law decisions of other cantons upon its 
territory (R. O. 28, I, p. 142; 32, I, p. 645; 39, I, p. 615), while it is bound to 
execute decisions in civil law according to Article 61 of the Federal Constitution. 
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the requested canton. This principle is not contained in the law of 1852, 
but it is ‘‘admitted generally in the modern law of extradition as it has been 
developed since 1870.’’ It also is conformable to the doctrine of interna- 
tional law and to most extradition treaties which Switzerland has negotiated 
with foreign states. Therefore, the principle holds, in accordance with 
Federal practices, in the practice of extradition between cantons (R. O. 
41, I, p. 510; 27, I, p. 478). If the requested canton refuses to extradite 
because the offense is not punishable according to its laws, the demanding 
canton may institute the prosecution, and the law of extradition does not 
then apply. The Federal Court says on this subject: 


If in such eases in which it seems certain that no penalty will be inflicted 
in the canton of refuge, the obligation to extradite should nevertheless be 
insisted upon, and if thus the canton of refuge, which would of course in 
that case use its discretion, should be compelled to institute criminal pro- 
ceedings that would be hopeless ab initio, the penal claim of the prosecuting 
canton thereby would be exhausted and any further action would be ex- 
cluded upon the principle ne bis in idem. The result of this would be that 
the contraventions committed upon the territory of the prosecuting canton 
would remain unpunished, in all cases in which they are committed by 
inhabitants of another canton whose criminal legislation is less fully 
developed. Particularly in police cases and in cases of contravention against 
regulations of the police concerning articles of food and provisions, this im- 
possibility of execution of the pertinent legislation with respect to all such 
persons who are guilty of a contravention upon the territory in question, 
would have dangerous results, and the execution of the regulations pertain- 
ing thereto would be quite impossible if all dealers and purveyors residing 
outside of the canton and in places in which less rigid regulations are in 
force could evade punishment in this manner (R. O. 27, I, p. 478/79).™* 


A mere difference in penalties in the demanding and requested cantons will 
not, of course, justify a refusal to extradite (R. O. 44, I, p. 179). 

(c) The duty to extradite has been circumscribed by the Federal Court 
with regard to the persons to be extradited in the following way: A can- 
ton may extradite its own citizens to another canton. The principle of non- 
extradition of citizens is not a general Swiss principle, and therefore holds 
only in so far as it is expressely provided, or otherwise follows clearly from 
the general content of an intercantonal agreement (R. O. 34, I, p. 293 f.; 36, 
I, p. 668 f.). Hence, the cantons may also bind themselves by treaties 
mutually to extradite their citizens (R. O. 36, I, p. 668). 

According to Article 4, paragraph 2 of the law of 1852, the duty to extra- 
dite extends not to the principals in the crime, but also ‘‘accomplices,’’ 
that is, the participants. The Federal Court has also proclaimed the duty 
of extradition with respect to abettors, primarily for the reason that it is 
in conformity with the nature of the Federal relation ‘‘to conceive the duty 

11 The arguments of the Federal Court in R. O. 41, I, p. 509, concerning criminal 


prosecution by the requested canton do not seem to be in contradiction to the opinion 
stated in the text. 
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of the component states to extend legal assistance in criminal matters in a 
liberal sense and, accordingly, not to limit the obligation of extradition 
sensu stricto to the participants in an extraditable crime, but to extend it 
to all accomplices in the broader sense of the term. This conforms also to 
the interest of the administration of justice which will regularly demand 
simultaneous execution and judgment of connected offenses (R. O. 6, p. 
218/9). 

The accomplices must be extradited even if they are citizens of the de- 
manding canton (R. O. 3, p. 667; 34, I, p. 294). The idea of the joining of 
criminal proceedings is an old undisputed legal principle of the Confedera- 
tion; even the right of the cantons to refuse extradition of their own citi- 
zens is secondary thereto. 

A person prosecuted for a criminal offense must be extradited, even if 
he is serving a prison term in the requested canton, and extradition is nec- 
essary, or at least useful in the investigation in the demanding canton. The 
principles which are contained in treaties with foreign states can not be 
applied freely in this respect. ‘‘The duties of the cantons must rather, in 
this matter also, be regulated in conformity with the nature of the Federal 
state, and this nature conforms only with the principle that in criminal 
matters legal assistance is guaranteed in the fullest manner possible’’ (R. O. 
5, p. 203 ff.). 

(d) With regard to the facts which constitute an extraditable crime, 
the following principles have been developed in the practice of the Federal 
Court, which may be applied also to extradition under a treaty and should, 
therefore, be mentioned here. 

It is not necessary that the cantonal penal law enumerate extraditable 
erimes under the same designation as the Federal law of 1852. 


If investigation be made whether the facts of a given case qualify as 
facts constituting an extraditable offense in accordance with Article 2 of 
the said law, it must be examined in the first place what logical connection 
there is between the Federal law and the designations of crimes used in 
Article 2 of the said law, and it is not material whether a cantonal penal 
law classes in a different category of crimes facts which according to the 
sense of the Federal law are extraditable offenses in accordance with Article 
2. The opposite interpretation would tend to allow cantonal laws to dero- 
gate from Federal law (R. O. 14, p. 191; 15, p. 112; 25, I, p. 347; 26, I, 
p. 203 ; 27, I, p. 477/8; 29, I, p. 457). 


In order to determine what designation the Federal law intends to give to a 
definite class of crimes, the Federal Court examines the significance of this 
category in other Federal legislation, in the cantonal penal laws, in general 
law and in general criminal jurisprudence. 

Extradition must be granted not only for accomplished crime, but also 
for attempted crime. Although this is not expressly stated in the law, the 
court says that it must be unhesitatingly assumed, 
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For, on the one hand, the designation of an offense embraces not only the 
accomplished crime, but also the attempted crime, and, on the other hand, 
the duty of extradition is frequently extended in extradition treaties with 
foreign states in a broader or narrower sense, also to attempted offenses of an 
extraditable nature. . . . and there can be no doubt that in the relation of 
the cantons to each other the duty of extradition is not intended to be more 
limited than is the case with regard to foreign countries (R. O. 6, p. 209/10). 


(e) The principle of the specialty of extradition holds also in inter- 


cantonal relations, but naturally not to a greater extent than in the rela- 
tions of Switzerland with foreign countries. According to this, the accused 


person may be punished, not only for the act for which extradition is 
demanded and granted, but also for acts which are in ‘‘a closer relation’’ 
to that act, that is, for connected aets. 

(f) In accordance with established practice, based upon positive regu- 
lations of Federal law, the accused person may make complaint before the 
Federal Court against the non-observance of extradition procedure. (Cf. 
R. O. 3, p. 249; also 25, I, p. 447; 32, 1, p. 85; 41, I, p. 508). The complaint 
is directed against the prosecuting canton on the ground that before institu- 
ting a criminal prosecution it should have resorted to extradition proeeed- 
ings. Such a complaint may be made at any stage of the criminal procedure 
(R. O. 14, p. 47; 27, I, p. 48; 29, I, p. 456; 30, I, p. 687; 42, I, p. 381). 
Nevertheless, the Federal Court refused to admit an appeal, because the 
appellants could not be regarded as ‘‘legally prosecuted,’’ before the oppor- 
tunity was had by the examining judges who, according to the law of 
I’ribourg, were competent ‘‘to assign the true character to the offense’’ (R. 
0. 15, p. 116). But the prosecuted private person can not derive from the 
law of extradition any guarantee of having a certain court assigned for the 
trial of the offense charged against him. His right is limited to demanding 
the observance of the prescribed procedure; ‘‘that is, by refusing to ree- 
ognize the extradition, he may require the canton requested therefor to 
render a decision in this matter; but he does not possess any right which 
materially affects this decision’ (R. O. 32, I, p. 85). A third private 
person, for example, the injured person, has of course no right to demand 
that extradition be accorded (R. O. 6, p. 80; 9, p. 162; 41, I, p. 508). 


B. Other legal assistance in criminal law 


The Federal Court has determined that there exists among the cantons 
an obligation arising from ‘‘old Confederate practice’’ to accord legal 
assistance in inquiry proceedings and the execution of letters rogatory. 
This duty is prescribed by no law, but it has been developed by the Federal 
Court from the Federal law of February 2, 1872, amending the Law of 
Extradition, which provided that such actions of legal assistance be per- 
formed on the basis of comity. The obligation of according legal assistance 
is not limited to the crimes and offenses enumerated in the Extradition 
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Law of 1852. It exists also if the offense in question is not punishable in 
the demanding canton; ‘‘for in lending legal assistance, the application 
of the criminal law of the demanding canton, and not of the requested 
canton, is supported’’ (decision of February 10, 1886, in the case of Berne 
v. Schaffhausen) (R. O. 12, p. 49). In the decision of March 16, 1910, in 
the case of Solothurn v. Uri, this position was supported, principally for 
the following reasons: 


The obligation of lending legal assistance has its internal basis in the 
solidarity of the States which cultivate the same system of law with regard 
to preventing crimes. The exceptions to the obligation of lending legal 
assistance are based upon the lack of confidence of one State in the justice 
of the administration of law in the other State. This exception is denied 
in theory, even in international law. But within a Federal State there 
should be no room for such lack of confidence, not even if the material 
and formal criminal law of the individual members does not always agree 
in content, as in the case of Switzerland. In this regard it must not be 
forgotten that the refusal of legal assistance cannot rescind the penal prose- 
cution or make it ineffective; but the result of the investigation will suffer 
by such refusal, and it would be possible that because of defective exami- 
nation, for instance, a person other than the one who is in reality guilty 
might be condemned (R. O. 36, I, p. 54). 


For practical reasons, too, the court stated, a digression from the precedent 
established in 1886 was impossible, since the practice of most of the cantons 
has shaped itself accordingly. Furthermore, ‘‘with the growth of modern 
intercourse, the need of general legal assistance has become much more 
pressing than was the case at the time of the rendition of the aforementioned 
decision’’ (R. O. 36, I, p. 54/5).% 


6. THE CONFLICT OF THE LAWS OF DIFFERENT CANTONS 


A conflict of cantonal law takes place primarily when Swiss citizens 
reside in a canton other than their home canton. A dispute arose on the 
question as to whether the laws of the home canton or of the canton of 
residence are applicable in such cases. Thus, the first cases of double 
taxation arose from the fact that both cantons taxed such persons. 


A. Double taxation 


By double taxation is meant the simultaneous taxation of the same 
subject and of the same object by two cantons with the same taxes. The 
Federal Constitution of 1848 contained no prohibition against double tax- 


12 At all events, the question was left open whether, in view of Article 67 of the 
Federal Constitution (vide supra, p. 180), the obligation of lending legal assistance 
holds also for political and press offenses, as well as for offenses not committed within 
the demanding canton. 


| 4 
a 


THE ADMINISTRATION OF JUSTICE IN THE SWISS FEDERAL CouRT 187 


ation. Federal practice originally recognized the unlimited sovereignty of 
the cantons in the matter of taxation (Ullmer, I, No. 111, 114-117, 126-127). 
But in time, Federal practice declared double taxation to be inadmissible 
in Federal law for the reason that it is in contradiction to the principles 
of the freedom of domiciliation expressed in the Federal Constitution 
(Article 41), of equality before the law (Article 4), of the equality of 
citizens of one canton with the citizens of others (Article 48), ete. The 
principle that valid decisions in civil law which have been rendered in 
one canton may be executed throughout Switzerland (Article 49), was 
declared to be inapplicable to taxation cases (Ullmer, I, No. 128, 129-134). 
The right of the citizen, too, to make complaint because of double taxation 
has been recognized (Ullmer, I, No. 694). 

The Federal Constitution of 1874 contained the following provision in 
Article 46, paragraph 2: ‘‘ Federal legislation will make the necessary pro- 
visions against double taxation.’’ Such a Federal law has up to the present 
not been adopted, but the Federal Court in an extraordinarily abundant 
practice has developed the principles against double taxation. This is not 
a suitable occasion to discuss them, not only because such a discussion would 
transcend the bounds of this treatise, but also because of the reasons ex- 
plained at the outset (vide supra, p. 153). Some of the more important 
principles have already been mentioned.** 


B. Further cases 


Finally, the decisions of the Federal Court will now be mentioned 
which have been rendered in public law disputes between cantons and 
which deal with the intereantonal delimitation of jurisdiction in the field 
of guardianship and inheritance. 

According to Article 46 of the Federal Constitution, a Federal law is 
to regulate the legal relations of domiciled persons in such a way that 
usually they will be subject to the law and the legislation of their place 
of domicile. Prior to the adoption of this law, which did not take place 
until June 25, 1891, the cantons were unrestricted in this matter, and the 
Federal Court frequently determined that each canton, by virtue of its 
sovereignty, has the right to apply its own legislation with regard to persons 
domiciled in its territory. In accordance therewith it was decided that 
each canton is empowered in Federal law 


to subject the citizens of other cantons residing in its territory, their persons 
and their property, to its legislation and jurisdiction in matters of guard- 
ianship; but that the home canton is not prevented from applying to its 
citizens its legislation with regard to guardianship, at least in so far as 
its territorial sovereignty extends, that is, with respect to the property 
situated in its territory (R. O. 11, p. 19; 3, pp. 29, 33; 5, p. 426; 8, p. 728; 
13, p. 398; 15, p. 697). 


18 There is a discussion of this practice in Burckhardt, Kommentar, p. 419 et seq. 
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A suit of the Canton of Schwyz to the effect that the Canton of Zurich 
be compelled to refuse domiciliation to a national of the Canton of Schwyz 
who was under guardianship, was rejected by the Federal Court on October 
21, 1909. Article 45 of the Federal Constitution empowers the cantons 
in certain cases to refuse domiciliation to persons who are not citizens of 


the canton. 


If it pleases a canton, by virtue of its sovereignty, to grant permission for 
domiciliation or sojourn, even in a case in which according to Article 45 
of the Federal Constitution it would be justified in a refusal thereof, no 
other canton has the right to protest this action (R. O. 35, I, p. 666). 


At any rate, a canton in which a person under guardianship is sojourning 
without the permission of his guardian or competent court for the protection 
of wards, may under circumstances be obligated ‘‘to grant the necessary 
legal assistance for the execution of decrees of an extra-cantonal court for 
the protection of wards’’ (p. 666/7). Before the adoption of the law of 
execution of Article 46 of the Federal Constitution, the simple principle 
of territoriality obtained also with regard to the law to be applied in cases 
of inheritance. In practice the principle had been established that 


in default of special contractual limitations, each canton is authorized, by 
virtue of its sovereignty, with regard to things located in its territory, 
whether they figure as individual objects or as component parts of an 
inheritance, to apply its legislation and jurisdiction, and that, therefore, 
in so far as an inheritance is located in different cantons and a conflict 
really exists between the different cantonal laws, the courts of each canton 
are in Federal law competent to decide disputes arising in matters of inher- 
itance, in so far as the inheritance is located in the territory of the canton 


in question. 


This principle, the court stated, follows from the fact 


that according to Article 3 of the Federal Constitution, the cantons, in so 
far as they are not restricted by Federal law, are sovereign in their territory 
and may, therefore, not be hindered in applying the principles of their 
legislation in the local law to be used, and the courts are competent in 
disputes concerning inheritance, so far as their territorial sovereignty 
extends and in so far as they do not thereby interfere with the sovereignty 
of another canton. But it must not be forgotten that, in case of conflict 
of several systems of cantonal law, the unity of the inheritance is sacrificed 
and important practical disadvantages arise. However, the Federal Court 
must, in so far as conflicts arising from the divergency of the cantonal 
systems of law are not positively decided by the Constitution and the 
legislation of the Confederation, simply follow the principle that in case 
of such a conflict each canton is authorized to apply the principles estab- 
lished by its legislation, as far as its territorial sovereignty extends, and 
it is not authorized, for the purpose of solving such intercantonal conflicts, 
to establish and apply independent positive rules, limiting the exercise of 
cantonal territorial sovereignty (R. O. 7, p. 468/9). 


THE NATURE OF AMERICAN TERRITORIAL EXPANSION 
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America has been commonly portrayed by American statesmen and 
politicians, even in fervid Independence Day orations, as a nation whose 
policy is ever for peace, and as a nation harboring no imperialistic aims. 
A certain group of thinkers—or feelers—have boasted of the extreme 
pacifism and righteousness of America in this way in order to intensify 
and reénforce and promote those policies for the future. These good people 
have hoped to see America lead the way to a repudiation of militaristic 
methods and the gospel of conquest. Such are the pacifists, the chureh 
people, the reformers. A second group of people have firmly believed that, 
in actual fact, the record compelled and imposed on them such an inter- 
pretation of American policy. They have felt that the causes were only 
in part the voluntary preferences of the American people, and they have 
seen the importance to be attached, in interpreting the American policy, 
to the geographical and economic conditions determining the character 
of American growth and policies. But to whatever cause it has been due, 
and largely because it can be traced back to a deeper and firmer founda- 
tion and source than mere popular preferences, these students of American 
foreign policy have subscribed, and still subscribe, to the belief that the 
American practice in the matter of territorial expansion has been charae- 
terized by a lack of imperialism, of militarism, and of a lust for conquest 
such as has been manifested by certain European Powers from time to 
time in the past. Their opinion is entitled to respect. It is, moreover, 
useful, even indispensable, to have an accurate idea of the quality of 
American foreign policy in the coming days in order not, certainly, to 
expect too much of America, and also, just as certainly, to be able to 
utilize all the potential energy for good in international politics which 
America may be able to provide. 

The transports and boastings, and what have amounted to the spiritual 
excesses of those who have painted America as a pacifist and a saint among 
nations, have produced in certain quarters a feeling of revolt and a reaction 
against the traditional view of the matter. In certain cases the result is a 
mild, amused, somewhat cynical, somewhat wise and sophisticated skepti- 
cism as to the peaceable and righteous character of the American mood. 
In other cases the result is a flat denial of the American tradition, a 
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direct contradiction of its conclusions, and an attempt to place America 
on all fours with the other members of the family of nations on the score 
of territorial expansion. 

Of the first sort is the case of Professor J. B. Moore, who, after taking 
note of the traditional pictures of American policy ‘‘as conventionalized 
in the annual messages of Presidents to Congress,’’ and, he might have 
added, in countless public documents and private addresses, goes on to 
say, in his treatment of the principles of American foreign policy: ‘‘ Never- 
theless, in spite of their quiet propensities, it has fallen to their lot, since 
they forcibly achieved their independence, to have had, prior to that whose 
existence was declared April 6, 1917, four foreign wars, three general and 
one limited, and the greatest civil war in history, and to have acquired a 
territorial domain almost five times as great as the respectable endowment 
with which they began their national career.’’ This gently implies, of 
course, that the conventional picture is inaccurate, at least in its emphasis 
or intensity. 

Further still to the left we have Mr. J. A. R. Marriott, who, in a 
recent article in the Edinburgh Review, concludes that ‘‘the American 
record of expansion does not fall behind that of the principal European 
Powers,’’ and that, in the words of Professor Ramsey Muir, who is quoted 
with approval by Mr. Marriott, ‘‘the imperialist spirit was working as 
powerfully in the communities of the New World as in the monarchies 
of Europe.’’ 

The method of approach and the objectives of Mr. Marriott’s treatment 
must be borne in mind. He begins by deploring that ‘‘illusions about 
America die hard,’’ and that ‘‘as a rule it takes longer to kill them’’ in 
Europe than at home. He then sets out to do the killing. After following 
the argument for some distance in a more or less systematic way, the 
author begins to reorient his treatment. He is no longer interested in 
killing an illusion, but in portraying what appears to him now, after his 
review of the Monroe Doctrine, as a ‘‘new departure in American diplo- 
macy.’’ He concludes that America came out of her isolation in 1895 or 
1898 and began to take part in world politics. What is now felt by Mr. 
Marriott to be a new policy of participation in Welt-politik is portrayed 
as a reversal of the preceding policy. ‘‘The Zeit-Geist had proved itself 
too strong even for the Americans. .. . During the last generation the world 
has become one in a sense of which no one dreamed forty years ago . 
the world has shrunk; and in the process of contraction, the American, 
Australian, and African continents have been inevitably drawn into the 
maelstrom of European polities.’’ 

Thus, in addition to the initial motive of killing an illusion in the 
interests of truth, Mr. Marriott is in the end simply playing a new varia- 
tion upon the now familiar theme of the growing contact and inter-relation 
of the nations. Indeed, the latter idea bids fair to become as stereotyped 
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in a few years as the tradition of American isolation and pacifism ever 
was. Moreover, his second thesis involves somewhat of a denial of his 
first. If America is on all fours with the European Powers only after 
abandoning a policy of isolation which she is reputed to have pursued down 
to 1895-98, then during the preceding period she must have lived a secluded 
and, presumably, virtuous life. If she became worldly in 1895-98, she 
must have been unworldly before that time. 

However, the important question about all this is, of course, is it true? 
The first thesis of Mr. Marriott might look suspiciously like the sinner’s 
retort, ‘‘Oh, you are just like the rest of us.’’ It might look like the 
attempt to drag the pictures of America down to the level of that of 
imperialist and militarist Europe. There is probably to be detected here, 
however, a certain measure of influence from the second of Mr. Marriott’s 
propositions. We are all in the same game, he says, at least since 1895; 
after all, haven’t we always been pretty much alike, you were always pretty 
much like us, you know. In either case the question remains: were we? 
Is it true? 

It must be remembered that the point is that of international imperial- 
ism. The United States is not accused of being rebellious or turbulent, 
in the sense in which that accusation is levelled at Latin-American repub- 
lies. The territorial expansion of the United States and their share in 
imperial world politics is what is in question. Accordingly, Professor 
Moore’s mention of ‘‘the greatest civil war in history,’’ and of the fact 
that the United States ‘‘forcibly achieved their independence,’’ is simply 
beside the point and has nothing to do with the case. 

For the rest, the charge may be put thus: the United States has been 
engaged in numerous wars and has expanded enormously in territorial 
possessions; on these critical points of international relations and foreign 
policy America is not exceptionally righteous by intention, nor has she 
an exceptionally good record. 

On the first point, no perplexity whatever need be felt. The history 
of American military organization and the record of her wars need only 
be reviewed to show that Professor Moore’s insinuations are wholly without 
consequence. To begin with, the United States has always been content 
with, and has positively rejoiced in, a standing army small even for a 
much smaller Power, and in the use of the volunteer and militia systems 
of military organization. That is notorious. It does not create a picture 
of a nation with military propensities and predilections. In the military 
life Americans are amateurs—sometimes ridiculous, sometimes glorious, 
but always amateurs. 

When we come to examine the numerous wars in which the United 
States has been engaged, ‘‘three general and one limited,’’ a new sort of 
error is revealed. The United States has been involved in the wars against 
the Barbary pirate states in 1795-1815, in the wars of England and France 
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in 1798 and 1812, in a war upon Mexico in 1846, a war upon Spain in 
1898, and in the general European war in 1917. To make such a state- 
ment, however, is to open a discussion, not to close it; is to speak merely 
in quantitative terms. It remains to be noted, first, that the wars against 
the Barbary States were waged in behalf of a sea free for all nations from 
these subsidized marauders of the Mediterranean; second, that the de facto 
war with France was entirely maritime in character, was extremely brief— 
a matter of six months—and, like the following war of 1812 (also brief and 
fragmentary), followed not from relations arising directly or primarily 
between the United States and another peaceful nation, but from relations 
between the United States as a neutral and one of two parties to a bitter 
European struggle during which the neutral was put to it to defend his 
rights and to resist encroachments from one side or the other. Like the 
War of 1812, also, it originated in part from a determination to defend 
maritime liberties upon which the next few years were to place the seal 
of approval. These two wars contrast strongly with the Mexican War, 
which was offensive and not defensive, which was predatory in its aim, 
and was not undertaken primarily for the defense or vindication of legal 
rights. 

It is precisely this Mexican War which, as the glaring exception, proves 
the general rule regarding the character of American wars. Mr. Marriott 
does not dwell upon the disgraceful character of that war as fully as he 
might be pardoned for doing if he chose. He does, however, make a remark 
in regard to it which is interesting and instructive. The Civil War, it 
appears, ‘‘might never have occurred had the United States been strictly 
limited to its original territory.’’ Evidently, in Mr. Marriott’s eyes, the 
Mexican War contributed to push the South into the Civil War. On the 
other hand, as Mr. Marriott does not mention, it was the South that pushed 
the nation into the Mexican War to secure more potentially slave territory 
in Texas and the Southwest. That war, it is safe to say, probably would 
not have occurred but for the operation of what must be regarded as an 
abnormal and unnatural factor in American politics. It is not character- 
istic of American foreign policy. 

“One does not need to go up into the wars of 1898 and 1917 to discover 
the same traits. Let history judge whether the United States entered 
either of her most recent wars from a lust of conquest, military ardor or 
imperialistic desires. Rather it can be affirmed that the United States, when 
her policy has been determined by the natural and normal preferences of 
her people, has never entered a war except in defense of legal or ethical 
rights to which history has, as a matter of actual recorded fact, paid definite 
and profound respect. So with her defense of the freedom of the seas 
against France and Britain in 1798 and 1812, her defense of Cuban liberty 
and decency and her own safety in 1898, and of her freedom upon the seas 
again in 1917. Let Mr. Marriott compare the war aims of America in the 
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recent war with those of any of the other belligerents and then answer 
whether American participation in that war proved her to be imperialistic, 
as nations go in this year of grace, or otherwise. 

The discussion of war aims, however, leads us over to our principal prob- 
lem, namely, the character of the territorial expansion of the United 
States. Referring again to the Cuban case, did America undertake the 
War of 1898 for conquest? Or, more generally, what qualities are manifest 
in the territorial expansion of the United States from a petty coastal state 
in 1776 to a vast world Power in 1920? 

Of the facts in the case there can be no doubt. Beginning with the 
possession of the Atlantic coast from Florida to Maine, the Americans have 
expanded westward to the Mississippi, to the Rockies, to the Pacific, and 
acquired vast possessions in Alaska, the East and West Indies and the 
islands of the Pacific. By a constant process of expansion and acquisition 
extending from 1783 to 1916 ‘‘the American empire’’ has grown in area 
and in distribution over the surface of the globe until we stand among 
those spacious and far-flung Powers upon whose possessions the sun never 
sets. 

Ilere also, however, the impression which Professor Moore and, to a 
ereater extent in this casc, Mr. Marriott try to create is due wholly to the 
fact that they dwell upon the quantitative aspects of the case alone. Thus, 
Mr. Marriott says that ‘‘ No country in the world exhibited, during the nine- 
teenth century, a more marked tendency to territorial expansion than the 
United States.’’ He notes further that in 1845 America annexed ‘‘a terri- 
tory more than four times as large as England and Wales,’’ and that in 
less than a century after 1783 the United States had ‘‘more than quad- 
rupled in size.”’ 

Now all of these quantitative statements are true. But they do not mean 
much. Imperialism is not a matter of area, any more than militarism is a 
matter of the number of wars in which a nation has been engaged or, for 
that matter, of the number of troops maintained in the armed forces of 
the nation. China is larger than continental United States, Greenland 
larger than all of western Europe. What does that prove regarding the 
Danes or the Chinese? Nothing, just nothing. Imperialism and militarism 
are moral—or immoral—characteristics to be measured with more dis- 
criminating instruments than a yardstick or a counting machine. The 
area of Brazil and the military preparedness of Switzerland do not con- 
viet either of these nations in the public mind of those two vices, and 
properly so. 

There have been, in the United States, certain manifestations of what 
might be called an imperialistic temper. These were in evidence specially 
from 1840 to 1850, the decade of the ‘‘ roaring forties,’’ as these years have 
been aptly called. The cry of ‘‘Fifty-four Forty or Fight,’’ which was 
raised to express the demand, put forward in the Presidential campaign of 
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1844, for possession of the Oregon territory up to 54° 40’ North latitude, 
and the talk about the ‘‘manifest destiny’’ of America to rule this continent 
from the Northern ice to the tropic seas, and so on, were symptomatic of a 
certain mood. The spectacle of westward expansion and settlement fired 
men’s minds and loosed their tongues. Our Latin American neighbors, or 
certain more or less excitable politicians in and among them, dwell lovingly 
upon the war of this period as proof of an imperialistic plan to conquer the 
western world, combining this evidence with the more recent expansion of 
American finance and commerce in these continents and the policy of the 
Monroe Doctrine, with which all of this is connected in popular talk. In the 
end of the century came an outburst of enthusiasm for a place among the 
world Powers and a share in the colonial game. 

There have been other episodes which might be called on to prove 
American imperialism. In 1778 we treated with France regarding a joint 
conquest of all British possessions in America. The Articles of Confedera- 
tion showed clearly a hope for the inclusion of Canada in the new nation. 
This subject was revived in 1870 in discussions of British relations. Cuba 
was coveted by Adams and by Jefferson in 1823; in 1848 we tried to buy 
it; in 1868 we meditated military occupation. We tried to secure the 
annexation of San Domingo in 1879. Various other cases could be cited. 

The fact is, however, that a decision must be reached not by reference 
to what did not happen, but by what did happen, not by vague and un- 
supported aspirations or desires, but upon decision converted or attempted 
to be converted into action or stopped only by outside forces. Further, 
the character of American policy must be judged by the long run of events, 
not by the sporadic outbursts of 1846 and 1898. That the moods of 1846 and 
1898, engendered largely by the events themselves, are so easily recognized, 
indeed, is due to the fact that they are set against a background of pre- 
vailingly different hue. 

When we come to examine the concrete acquisitions of territory actually 
made by the United States, there are certain very definite considerations 
which sustain these general impressions. These are to be found in the 
manner in which these acquisitions were made, the character of the terri- 
tories at the time when they were acquired, and the method of treatment 
accorded to them after acquisition. 

Most of the territorial acquisitions of the United States have resulted, 
not from the use of armed force, but by free cession. That is the one great 
and irrefutable disproof of American imperialism. The lands between the 
Appalachians and the Mississippi were held in at least a legal title in 1783 
and possession was taken by the natural and peaceful process of settlement. 
Louisiana, Florida, Alaska, and the Virgin Islands were purchased; Texas 
and the Hawaiian Islands annexed upon their own request; the Oregon 
territory acquired by discovery and settlement and free diplomatic ar- 
rangement with Britain. Even in the case of Florida, where preliminary 
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events gave every opportunity for a quick and outright conquest, the 
territory was only taken after a fair conventional agreement with Spain. 
It is particularly ridiculous to hear Mr. Marriott declare that ‘‘the pur- 
chase of the Alaskan territory in 1867 from Russia was a more obvious 
demonstration of an imperialistic temper.’’ Besides being a rather happy 
and, in the public mind at the time, unforeseen and dubious accident, it was 
sold by Russia at such a price as to indicate that the United States was 
picking up something without very serious effort on her part. The Con- 
gress very nearly refused outright to appropriate the money for the pur- 
chase at all. There was no general national imperialism whatever in evi- 
dence. Finally, various islands have been acquired by discovery and occupa- 
tion. In none of these cases are there any substantial qualifications to be 
made. This is the normal mode of acquisition for the United States. 

The events of 1846 and 1898 are exceptions or partial exceptions here as 
above. New Mexico and California were taken primarily by conquest. The 
abnormal cause for that action is notorious, and has already been mentioned. 
It remains to be noted that steps were already on foot in 1846 to purchase 
these territories from Mexico, according to the usual practice of the United 
States. From the standpoint of the true American policy, one can but 
regret that the South did not give time for the normal methods to be 
followed. An American does, however, regret it, and not boast of it. 

As for Cuba, Porto Rico, and the Philippines, the case is slightly differ- 
ent again. Cuba, of course, was not annexed by the United States, but 
simply freed from Spain. The Philippines were taken by a combined proc- 


ess of conquest and purchase. Porto Rico and Guam were taken by con- 
quest, apparently. So much for the initial steps. In regard to all of these, 
however, the most significant facts are those connected with the method of 
treatment accorded to the annexed territories. To that we shall return in 


a moment. 

The next thing to be noted is that the great bulk of the territorial 
acquisitions of the United States have been made from contiguous territory. 
The frontier of settlement has grown outward by a natural process. In 
some eases, defense of the existing frontier was a motive; in some cases 
boundary disputes—real, and not artificially stimulated—led to territorial 
acquisitions. Florida, the trans-Appalachian regions, Louisiana, Oregon, 
California, and even the Southwest were reached in this manner, not by 
overseas adventures or incursions into the settled or occupied territories of 
other nations. 

In other words, the American people moved slowly and peaceably into 
what were nearly empty territories. The lands settled were not already 
occupied by a population with a developed culture and life of their own. 
No great numbers of an alien people were subjected to a conqueror’s govern- 
ment. The Indians cannot be so described. They were not entitled, by any 
sort of social ethic which can be seriously considered, to be respected in their 
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occupation of the land as if they had been a civilized people. They could 
not be cited here in such a manner. By and large, the Americans have 
simply flowed into empty territory; they have not conquered and annexed 
existing states or portions thereof. 

The same exceptions are to be noted here as in the discussion of the 
manner of acquisition. The Philippines and Porto Rico and the Pacific 
islands, and even Alaska, lie away from the mainland of the United States. 
And while Alaska and the Pacific islands were largely empty or inhabited 
only by uncivilized natives, Porto Rico and the Philippines were settled 
countries and so was the Hawaiian group. In this case the Southwest stands 
better than they, for it was both contiguous and sparsely occupied, and 
held in the vague Mexican Empire rather lightly and artificially. 

But the decisive fact, after the method of acquisition itself, is the method 
by which the acquired territories have been treated. In this the Philippines 
and Porto Rico and the Hawaiian group fare well. The characteristic 
American practice has been to incorporate acquired territories in the Union 
on a basis of equality with the original member States, and not to hold them 
in subjection as colonial possessions. This process was applied to all the 
acquisitions down to 1898. Even Alaska, remote and unsettled, is on the 
recognized historic route to statehood. 

In the eases of the acquisitions of 1898 that practice has also been 
followed. Hawaii and Porto Rico have been given ‘‘territorial’’ govern- 
ments, which have always been the prelude to statehood, and they may 
conceivably achieve statehood in the not distant future. The Philippines 
have been given ‘‘territorial’’ government and might conceivably follow the 
same path. What is more likely to happen, however, and the distinction 
has its own significance, is that the Philippines will go one way—to in- 
dependence, while Porto Rico and Hawaii, perhaps, go the other—to state- 
hood. We have promised the Philippines their independence, acting 
apparently on the assumption that they could not become part of the Union. 
They may be retained in a protectorate; they may come to stand with Cuba, 
as another relinquished conquest. In either case, the protectorate would 
gain its significance not so much in distinction from a theoretical or 
potential stage of complete independence as from the immediately preceding 
stage of conquest and dominion. 

From all of these facts, the conclusion is unescapable. They are not 
vague and indefinite ideas; they are historic facts. They are irrefragible 
obstacles to any attempt to portray American territorial expansion as a 
process of imperialism. 

From one point of view the task of refuting such an attempt may 
appear to be too easy to have deserved to take up so much time and energy. 
And in a sense that is true. No person who is familiar with American 
political life can take such a contention seriously. The people of the United 
States have not the imperialistic temper. Except when on a sort of spirit- 
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ual spree as in 1846 and 1898, they are frankly embarrassed at such a 
grandiose réle in international politics. Have they not always played, or 
pretended to play, a minor réle in that tragi-comedy, even a silent réle? 
They have thrilled at the idea of ‘‘conquering’’ and ‘‘subduing’’ a con- 
tinent—in the sense of exploring, settling and cultivating the earth; in that 
sort of imperialism against nature they have gloried. The extension of the 
empire of man over brute nature—that is American imperialism. As for 
the hard and greedy international imperialism of military conquest, for 
that they have neither the requisite stage presence in international relations, 
nor the necessary viciousness. 


ENEMY GOODS AND HOUSE OF TRADE 
By Tuomas Baty, LL.D., D.C.L. 


I. GENERAL 

It is proposed to examine shortly, in the following pages, the precise 
extent to which a neutral’s commerce with a belligerent country is liable 
to interruption by the cruisers of the opposite belligerent, apart from the 
traditional doctrines of blockade and contraband, and from the practice 
of reprisals. We shall also eliminate the operation of the dogma of con- 
tinuous voyage. Needless to say, that dogma is one which introduces utter 
uncertainty into the realm of prize law, and makes it easy for belligerents 
to behave towards neutral commerce in a quite arbitrary fashion. When 
combined with a swollen list of contraband, its application amounts to a 
complete control of commerce by belligerents; and might best be met by 
a friendly war being commenced between neutrals, who might thus, perhaps, 
regain the freedom of which they otherwise stand deprived. But taking 
the dogma as it stands, we cannot but realize that its true design and 
justification is to restore to belligerents their old liberty of seizing enemy 
property withdrawn from them in 1856 by the Declaration of Paris. That, 
and not the pernicious influence of railways, is its true raison d’étre. When 
Chief Justice Chase, by his casting vote in the United States Supreme 
Court, laureled the doctrine during the American Civil War, it was with 
no idea of countering the influence of railways in his mind. Railways 
were not important in that connection. No railway, at that time, traversed 
the waters of the Gulf of Mexico. Nassau was on an island. Any influence 
that railways may have exercised, in making a belligerent territory more 
accessible from neutral ports, is more than offset by the enormous power 
of controlling commerce exercised by the modern fast cruiser—a power 
incomparably greater than that of the old frigate over the old merchant- 
man." 

Accordingly, if the continuous voyage dogma be duly anathematized 
in the interest of a modicum of decent security for neutrals, it will scarcely 
be possible to avoid the substitution, in some form or another, of liberty 
to intercept the enemy’s goods laden on neutral ships. The neutral in that 
ease will preserve his ship, will even get his freight, and no harm will 
be done to anybody except the enemy,—a much more satisfactory state 
of affairs than the present, when by a forced and unnatural series of 

1 See, for succinct statistics, the writer’s Prize Law and Continuous Voyage (Lon- 
don), 1916. 
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fictions, innocent cargoes are treated as contraband, and are held to involve 
forfeiture of ship and freight,—a virtual return to the brutal old doctrine 
of la robe ennemie confisque le vaisseau ami. In that event, the question 
of whether particular goods are really intended for, or are coming from, 
a particular enemy must always be important. The question we shall 
examine, therefore, is the position of the importer and exporter in the 
enemy country. When is he an enemy? 

Putting aside the test of political nationality as of doubtful admissi- 
bility,” it may, I think, be taken as demonstrated that the test of domicile 
intends merely the domicile of ordinary private law. The same considera- 
tions as are decisive in private law cases were adverted to by Scott as 
decisive in the leading cases of The Harmony and The Indian Chief. Prize 
decisions and divorce and testamentary decisions are quoted indiscrimi- 
nately in prize and municipal cases. Prize domicile is simply civil law 
domicile. It is adopted as a test, because a person’s settled residence is 
where he normally spends, and may be expected to spend, his money. As 
Scott explained in The Harmony (2 C. Rob. 325), it is there that his net 
resources may be drawn on for the prosecution of the war. 

His ‘‘house of trade,’’ on the other hand, is where he makes his money. 
To attack it is, in part, analogous to taxation of income at the source. It 
is really a mode of attacking the numerous small incomes of the small 
people whom he employs. Their domiciles are where they work; and their 
employer’s ‘‘house of trade’’ embraces them all. Also it attacks the advan- 
tage which accrues to the population through the operations of the house 
of trade, which enables them to exchange their superfluities for more needed 
commodities. 

The idea that ‘‘prize domicile’’ is something different from ‘‘civil law 
domicile,’’ and means ‘‘trading residence’’ is, as I have elsewhere shown, 
perfectly irreconcilable with the cases and, moreover, attributes a singular 
imbecility to the courts. Since every trading residence of a kind calcu- 
lated to attract the imputation of enemy character involves the setting up 
of a house of trade, the introduction of the test of domicile, if domicile 
means trading residence, would be entirely superfluous. ‘‘ House of trade’’ 
would be a sufficient conception to include all cases. 

For the demonstration of the principle that domicile is not, in the eye 
of prize law, a kind of watery ‘‘ house of trade’’ in which personal residence 
supplies the want of substantial business apparatus, the reader is referred 
to the (Edinburgh) Juridical Review (October, 1909, page 209), and to 
the Journal of the Society of Comparative Legislation, IX, 157; X, 183 
(a discussion between Professor Westlake and the present writer). 

2In Anglo-American law, that is. In most other systems, it is the decisive test. 
There seems no decisive case or authority against its being recognized in Anglo-Ameri- 


can law as an additional criterion of enemy character, though the better opinion is to 
the contrary. See War and Its Legal Results (Baty and Morgan), pp. 306, 310. 
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We shall now assume that the criteria of enemy character are two: 
(1) civil law domicile, and (2) the possession of a house of trade; that is 
to say, the carrying on of a course of trading, whether in one’s own office 
of bricks and mortar or not, in the enemy’s country. We shall not forget 
that (3) political nationality may perhaps turn out to be another cri- 
terion, and (4) the minor fact that the raw produce of the enemy’s soil 
is (at any rate until resold) of enemy character. And we now set ourselves 
to inquire in detail, as the really central inquiry, what is the possession 
of a house of trade, referring readers, who may be uncertain as to the true 
meaning of domicile as a term of prize law, to the articles just cited and 
to our incidental discussion of the point when dealing with the authorities 


later. 


II. House or TrapE 


The more one looks at this question, the more elusive and baffling it 
becomes. Nobody takes or sends goods to a given country to dump them 
on the rocks. Few take goods to a given country to enjoy and consume 
them there. The purpose of import is, in general, sale, and if every one 
who sends goods or has goods sent to himself or his agents in a belligerent 
country, intending to sell them, has ipso facto ‘‘a house of trade’’ in bellig- 
erent territory, it is difficult to see how it can ever be practically possible 
for a merchant to send goods as his own neutral property to a belligerent 
territory at all. If they are to be commercially dealt with, it must be by 
or on behalf of their owner himself, unless his duties are confined to the 
mere delivery to a previously ascertained purchaser. General export to 
the belligerent territory of goods to be marketed there would be impossible. 
The marketing would be the carrying on of a ‘‘house of trade.’’ But The 
Anna Catharina (4 C. Rob. 119) shows distinctly that a neutral can export 
for a market and deal commercially with the goods in the enemy’s territory 
without having a ‘‘house of trade’’ there. But then it becomes difficult, 
indeed, to say what he may not do. We cannot say that he can only 
make such imports and sales casually: he may carry on a permanent course 
of dealing. As Dexter puts it in The San José Indiano (2 Gall. 277): 
‘*Though it be true, that a neutral may carry on commerce, in time of war, 
with our enemy’s country, yet he cannot carry it on in that country.’’ 
PERSONAL PRESENCE. Nor does there seem to be any reason why the 
mere fact that the principal or one partner is locally in the enemy country, 
or is not only there, but actively engaged in the business there, should 
make any difference.* Sir Croesus Midas is the proprietor of a business 
which has come down to him from his grandfather, Sir Georgius Midas. 
He spends all of his time at Monte Carlo and the business is managed 
by a head clerk in London. It would not make it any the more an English 
business if Sir Cresus lived in the Isle of Wight; or if he attended daily 


3 See The Jonge Klassina, 5 C. Rob. 297, and our comments, infra. 
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at the office in Mincing Lane. Of course, if he is domiciled there, it is 
different. In that case a new and independent ground of confiscation 
would arise—but we have ruled out domicile for the present. We are 
speaking of carrying on a house of trade. But this example puts us, 
perhaps, on the track of the elusive basic ideas: the brain and nerves of 
the business, in the instance supposed, are in England. Suppose Sir Croesus 
began personally to cable his instructions from the south of France, or to 
assemble around him a little cabinet of central control there; then it might 
begin to seem less like an English, and more like a French, business. 

Acrency. Certainly it is not the apparatus of clerks and managers 
which makes the ‘‘house.’’ But, on the other hand, it is not the chief 
directing mind which necessarily makes it. A mere agent, liable at any 
time to dismissal and control, may quite possibly constitute a nucleus of 
business, making his dispatch amount to the establishment by his principal 
of a house of trade in the country to which he is sent. Nor is the greater 
or less initiative which is left to him apparently decisive, though it must 
be important. The great test in Stowell’s mind, as in Story’s, appears 
to have been the general * or specific nature of the business. If an agent 
is sent abroad to do general business, then you have probably established 
a house of trade in the country where he has his center. Presence of the 
principal or uncontrolled manager * is by no means essential. 

But then the great difficulty arises,—is not the general business, so 
carried on, just a part of the one and indivisible business of the neutral 
house? Stowell never quite grappled with this difficulty. But he did 
indicate in The Jonge Klassina that if it had not been for the recurrent 
personal intervention of the proprietor, present on the spot, the trade done 
by an agent stationed in the enemy country might conceivably have been 
regarded as not being enemy trade—general in its nature as it was. And 
in Portalis’ case (in The Jonge Klassina, 5 C. Rob. 303) a mere agency 
established in the enemy’s country, of a substantial neutral business, was 
held not to be an enemy house of trade, though apparently doing general 
business with full initiative. These are stubborn facts, which prevent us 
from laying down any real principle that it makes one pro tanto an enemy 
to carry on a general business in the enemy country. It remains true that 
the business thus carried on is only part of the proprietor’s whole business 
activity, which may be centered overwhelmingly in a neutral territory. 


4 General as regards customers and transactions, that is; not as regards lines of 
goods. 

5 By this term we shall denote a chief business executive who is technically an agent 
or servant, but whose principal has no business activities of the class concerned. 

6 This can only be surmised. But the surmise is a strong one, as, if the agent had 
been at all devoid of initiative, the case would hardly have been worth pressing Stowell 
with, or worth his attention in giving judgment. Nor would such an hypothesis have 
been in aceordance with the circumstances of the time or the exigencies of international 
commerce. 
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It is useless to deny, however, that the slipshod aversion from clear 
thought, which is characteristic of the average civilized human being, has 
caused a strong tendency to regard those agencies, which are termed loosely 
‘*branches,’’ as independent entities. Thus one bright genius in the City 
of London devised, some years ago, the idea of a ‘‘branch’’ of a bank 
drawing a check on another ‘‘branch’’ of the same bank; i.¢., of the banker 
asking himself to be so good as to pay himself or a third person. The 
courts tore the notion to pieces, but legislation was required to effect a 
compromise with the hazy ideas of the average citizen. And in the recent 
hostilities, a similar consideration lay at the root of the British qualified ’ 
exclusion of ‘‘houses’’ or ‘‘branches’’ established in the countries by British 
or German firms from the terms of the proclamation of August 5, 1914, 
against ‘‘trading with the enemy’’; and of the official Treasury statement 
(August 21, 1914) that trade with a neutral or British ‘‘branch’’ of a 
hostile firm was permissible, so long as ‘‘no transaction with the head 
office’’ was involved. Since a branch is an agent, if anything, it is obvious 
that transactions with the branch, qua branch, must inevitably, in law, 
be transactions with the head office. A transaction with an agent, as such, 
must be a transaction with his principal. It is doubtful if the Treasury 
quite knew what they meant themselves; but as they cannot have intended 
a nugatory statement, they appear by ‘‘transactions’’ to have meant trans- 
actions which ordinarily would not be reported to the head office, but 
would only affect the net financial account of the working of the ‘‘branch.’’ 
In other words, the branch is envisaged as an independent entity which has 
an independent balance-sheet and an independent profit or loss. 

Is this a characteristic of all ‘‘ branches’’ or ‘‘agent-houses’’? One would 
be slow to believe it to be necessarily such. The business due to the exist- 
ence of the branch may never be done directly through its agency: it may 
be established to collect orders only, or to keep the products of the business 
before the local public. There seems to be no reason for treating such 
houses or branches as neutral or allied, when the principal house by which 
they are established is carried on in the enemy country. And the mere 
fact of a separate balance-sheet being struck cannot make any difference. 
A business is not a juridical monstrosity, whose limbs can be lopped off 
so as to become separate entities at will; nor does its mode of internal 
organization or of account affect the crucial point of substance, viz.,—that 
its ‘‘branches’’ are merely modes of its own activity, their gains its gains, 
and their losses its losses. Probably behind the British proclamations was 
a lurking recollection that ‘‘trading with the enemy’’ properly means the 
transmission of money or goods to or from the enemy’s territory—and on 
that footing, the exemption of agents acting in one’s own territory for 


7 Banking houses were not fully exempted. Proclamation of January, 1915. 
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enemy firms or persons is perfectly natural and proper. Unfortunately, 
‘*trading with the enemy’’ was not confined to this, its traditional meaning.* 

This is a momentary digression, however. We are not concerned with 
trade between belligerents, but with the trade of a neutral with one bellig- 
erent, and not with municipal regulations, but (mercifully) with the law 
of nations, which is common sense. Import and sale, produce and export, 
are competent to neutrals in a belligerent country, whether we call them 
a ‘‘house’’ or not. If they have nothing that can be styled a ‘‘house’’ else- 
where, then it will be very difficult to avoid saying that they have a ‘‘house’’ 
in the belligerent country. In fact, the word ‘‘house’’ is ambiguous. Some- 
times it means a partnership, sometimes an agency. A business man may 
speak of ‘‘our Melbourne house,’’ or of ‘‘our Hong Kong house’’—meaning 
really ‘‘our agency,’’ but the Melbourne or Hong Kong employees will refer 
to themselves as part of the one and undivided ‘‘house’’ of Aitken, Holloway 
& Douglas, let us say, of Liverpool. In more than one case, we find the 
court speaking of a house having a house.® 

Still, it does not follow that, because an establishment in an enemy 
country is merely an agency for a principal business established in a neutral 
country, it cannot be an enemy ‘‘house of trade.’’ If A, trading in Utopia, 
sends an agent, or a hundred agents, to Barataria for the better perform- 
ance of his business, he does not necessarily start a Baratarian house of 
trade. If he sends an agent to Barataria to establish a new line of busi- 
ness, entirely unconnected with his own, he, equally clearly, does set up 
a house of trade in Barataria, but the line between the two is difficult even 
to sketch in the faintest degree. 

THe True Limitation. Suppose, for instance, that Mr. Salmon is a 
hardware merchant in Philadelphia. There is nothing to hinder him from 
buying stoves and sending them to Bellonaland in perfect safety. There 
is nothing to hinder him from stationing an agent in Bellonaland to advise 
as to shipments, and practically to order goods out. There is nothing to 
prevent his actually proceeding thither, and doing the agent’s work, 1.e., 
having the goods sent out to him. But the point is, neither the agent nor 
himself must order goods at large. If they do, they run in danger of 
becoming Bellonaland merchants. The direction must always (or, at least, 
habitually) pass through the machinery (single as it may be) of a manager, 
proprietor or agent of the business in neutral territory. It may seem 
strange that Salmon cannot write direct from Bellonaland to his Birming- 
ham or Pittsburgh manufacturing correspondents and say—‘‘Ship me one 
hundred stoves as per catalogue to Bellonaport,’’ when he can say to his 
Philadelphia manager, ‘‘Get Chamberlain of Birmingham to send me one 
hundred stoves to Bellonaport.’’ And perhaps to do so on one or two 


8 May the reader be referred to War and Its Legal Results (Murray, London) by 
Professor Morgan and the present writer, p. 294 seq.? 
®Cf. The Juffrouw Louisa Margaretha, 1 C. Rob. 203. 
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oceasions, if there was really a substantial Philadelphia business going on, 
might not be fatal. But in other cases there is a real interposition of a 
crucial step in the neutral country,’ either: (1) the approval and adoption 
of the direction reported as desirable by the agent in the enemy country: 
or (2) the selection of a manufacturer or producer to fill the principal’s 
(or the uncontrolled manager’s) direction; or (3) the repetition of his 
wishes to the producer indicated by him; or (4) the appropriation of the 
proprietor’s own goods to his direction. 

There seems no reason why goods should not be ordered in the bellig- 
erent country to be procured and forwarded by a branch house in a neutral 
country. The firm is as much there as it is at the chief house, if indeed 
there be a chief house (it may be difficult to define that expression if the 
proprietor is constantly traveling). If Salmon were in Gothenburg he 
could buy stoves and send or take them to Bellonaland. I do not see why 
he may not send to his permanent agent there for them, just as well as 
to his manager at Philadelphia. 

If there is no such controlling mind in the belligerent country but a 
mere agent, then a somewhat less severe rule will be applied; and although 
a general trade may be done in the belligerent country, it is possible that 
it will be regarded simply as an ancillary part of the activities of a single 
undivided trade—the trade of the neutral house. At all events, we may 
say that more numerous acts of general trade would not be so prejudicial 
in this case as if they were the acts of a principal or an uncontrolled 
manager. Much, in either case, will depend upon the scale of the business 
done in the hostile country, as compared with that done in the neutral one. 

MANUFACTURERS. Where the merchant is also a manufacturer, the 
question becomes considerably simplified—at any rate, in the case in which 
he markets his own goods only. In that case, it would seem that all his 
goods, whenever and by what agency dealt with, must generally be referred 
to the place where the goods are manufactured. Let A, a domiciled French- 
man, have a piano factory in Canada, and many wholesale shops throughout 
the world, including one in New York. En route to New York by sea, if 
the United States was at war, one would say the pianos belonged to a 
Canadian house. Aliter, if the factory was a small item in the firm’s 
activities. 

TRANSACTIONS AFFECTED. Note, however, that it is not those goods alone 
which are involved in the particular transaction that fills a merchant with 
the character of carrying on a house of trade in the enemy country, that 
are liable to be considered enemy goods. It is all articles connected with 
the house the existence of which is so established. And, therefore, if a 
merchant, being more or less temporarily in a belligerent country, enters 


10 Of course, it must always be understood that a substantial (and perhaps pre- 
ponderant) general business is being done in the neutral country. Otherwise, it is 


only a blind. 
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upon a course of indiscriminate ordering from abroad, it is quite on the 
cards that his otherwise legitimate consignments from his own neutral 
house and its branches may be considered to be connected with his new 
and belligerent house of trade, not as exports, but as imports. An ancillary 
order would, of course, not affect his position. An import of screws, for 
instance, to complete the instalment of complicated machinery, exported 
by a neutral house, would not make the owners an enemy house of trade, 
even if such import were procured from an outside source by their agent 
in the belligerent country. 

BANKERS, FINANcIERS, ETC. Although the business of financial houses, 
such as banks, insurance offices and the like, is not strictly a trade, the 
principles respecting trade must have an analogous application to them. 
What is the position of securities, the property of such concerns, in transit 
on the high seas? Cash, of course, is contraband ; but securities have never 
been treated as such. Is a London bank’s negotiable paper, en route to 
its branch in a belligerent country, confiscable? The bank is certainly 
doing business in the latter country—but we have seen that there is no 
enemy character involved in taking goods to an enemy country, and there 
does not seem to be a higher degree of identification in conducting financial 
transactions there. One does not become an enemy banker by lending 
enemies money, though it may be difficult to get it to them. 

It is hard to resist the conclusion, nevertheless, that, in practice a 
neutral financial concern functioning in the belligerent country will be con- 
sidered pro tanto belligerent. The present writer is not prepared, with 
a logical reason, to justify such a conclusion, which seems opposed to the 
asalogy of mercantile affairs. Perhaps it is easier to draw a line, in the 
latter case, between trade with, and trade in, a country; the former being 
competent to neutrals as such, and the latter incompetent: whereas no such 
plain distinction can be drawn dividing the operations of banking into 
two clearly separated parts. But, in the case of insurance, it ought to be 
quite capable of being drawn. A marine insurance office, opened in Ham- 
burg by New Yorkers, is merely a mode of doing business between New 
York and Hamburg. Remittances of securities by the one office to the 
other ought, on principle, to be remittances by one American agent to 
another, in order to enable them to carry out the work of their principal’s 
American house of trade. It might be difficult if the Hamburg office invited 
insurances to be effected there by correspondence by parties in other 
countries. 

Propositions. Enough has been said to indicate the elusive nature 
of the subject. The writer is keenly aware of the unsatisfactory character 
of the discussion above put forward; but as little has been published on 
the topic, it is thought that it may be accepted as a basis for further inquiry. 
Legal seience certainly failed adequately to deal with the problem of 
continuous voyage between 1864 and 1904. Every jurist would then have 
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been willing to admit that the enormous interference with neutral trade 
which the war of 1914 witnessed was not in accordance with principle. No 
country would have permitted a weak belligerent to deal so with its marine. 
But because of the refusal of the Continental jurists to see the uselessness 
of ideal restrictions on belligerent Powers, depending on the delicate appre- 
ciation of evidence by national prize courts, science gave forth a hesitating 
and uncertain sound on the novel proposition. The result was to encourage 
the vast encroachments of to-day. 

It is the hope, rather than the expectation, that modern science will 
rise to a more emphatic appreciation of what is practical and necessary, 
if neutral rights are not to be playthings, that this paper, full of crudities 
as it is, has been written. It may shortly be advanced that: 

1. Questions of domicile must be put aside as totally separate from 
questions of ‘‘house of trade.’’ 

2. In determining the neutral or enemy character of a ‘‘house of 
trade,’’ the residence, presence, or active participation of the owner or 
owners (or ‘‘uncontrolled managers’’), is not in itself decisive. 

3. The most important element is the general nature of the business 
carried on, as distinguished from specific business connected with the 
genuine (and preponderant?) activities of the same firm or person in 
neutral or friendly countries. 

4. Less important elements are: 


(a) The degree of practical independence exercised by the agent in 
charge. The greater this is, the more likely is the business to be a house 
of trade in the enemy country, and not a mode of action of the house 
of trade in a neutral country. 

(b) The recurrent or habitual presence of a partner or proprietor. This, 
though it may lessen the independence of the permanent agent, supplies 
an element of independence to the business, and may turn the scale. 

(ec) The comparative importance and the general character of the busi- 
ness carried on in the neutral country. This wil: not infrequently be 
decisive. 

(d) The allegiance and domicile of the proprietor. If either of them 
is that of the belligerent country where general business is done, the fact 
may have great weight." 

(e) The allegiance and domicile of the employees. 


5. The local situation of the directing head of the entire business will 
not generally be of great importance if a center of general business activity, 
with considerable freedom of initiative, is established in a belligerent 
country. Nor will the locale of the controlling and supervising staff in a 
neutral country be decisive in such a case. 

6. Given that the business conducted by an agent, partner or pro- 


11 The Virginie infra (concluding part of this article in the next number) 
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prietor in a country which is not that of the firm or proprietor’s principal 
business activity, is of such a character as to be considered an enemy house 
of trade, goods connected with transactions ‘‘originating’’ with it are liable 
to be treated as enemy goods. But the meaning of ‘‘originating’’ is obscure. 

7. It is not a transaction ‘‘originating’’ in a belligerent country for 
the agent of a neutral house to order goods from his firm in a neutral 
country or its servants or agents, or to dispatch them to the same, pro- 
vided he is not carrying on a general business in a belligerent country 


(Cf. The Jonge Klassina). 
8. The application of these analogies to the case of financial houses 


is uncertain and obscure. 

9. In the ease of merchants, or exporters, who are also manufacturers, 
their goods will prima facie be connected with the place of manufacture 
rather than that of distribution, at any rate until received in the latter 
place. 

10. In the last proposition, ‘‘manufacture’’ may be extended to cover 
all modes of production, except the cultivation and preparation for the 
market of the raw produce of the soil (including mines and minerals, oil, 
stone, ete.). The exemption of fishermen seems no longer logical or neces- 
sary, now that the fishing trade has become one of organized capitalism. 

11. The raw produce of enemy soil and fisheries is always liable to 
be treated as enemy goods. Quare whether and how far (a) sale and (b) 
manufacture is, of itself, sufficient to deprive it of this character. 


III. AUTHORITIES 


It will now be convenient to examine the authorities bearing on the 
question, with a view to a further elucidation of the principles. 

It will be observed that there are two points on which we shall lay 
stress: (1) the elements which constitute a house of trade, and (2) the 
eventual confusion which arose, about 1814, between the conceptions of 
‘‘house of trade’’ and ‘‘domicile’’—counsel sometimes going so far as to 
say that domicile meant trading, and judges giving color to this strange 
doctrine by introducing the term ‘‘commercial domicile.’’ 

Westlake observes in his well-known book on Private International 
Law (§ 279) that ‘‘the domicile by which the belligerent or neutral char- 
acter of property is determined for the purposes of war’’ is a totally differ- 
ent thing from civil law domicile, and that cases on the one topic cannot 
be applied as authorities on the other. Prize law domicile, according to 
him (though he rather illustrates than defines it), is wrapped up in trade, 
and he styles it ‘‘trade domicile.’’** This is a gross confusion of thought, 
resulting from a failure to discriminate between domicile and the so-called 


12 See also Westlake’s International Law (War), II, 141 seg., where he seems to 
admit civil law domicile as a criterion of enemy character, but apparently only in the 
case of a trader, and not very explicitly or plainly. 
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‘‘commercial domicile,’’ which is nothing more nor less than ‘‘house of 
trade.’’ Wildman, in his book published in 1850, makes this distinction 
very clear. He classifies the various ways in which persons may become 
affected with the enemy character, and of these the first two are (p. 36): 
(1) personal domicile, or national character acquired by residence; (2) 
commercial domicile, or national character acquired by trade. This latter 
is constituted merely by trade, and has nothing to do with residence. It 
is the business, not the trader, which is, so to speak, ‘‘domiciled’’ in the 
enemy country. Consequently, when Westlake says that prize law domicile 
is a different thing from civil law domicile, and when Lindley observes 
that the only important thing in ascertaining national character in time 
of war is the place where a person trades,’* they confuse ‘‘domicile’’ with 
‘‘commercial domicile,’ and forget that the ordinary personal domicile of 
civil law is also a criterion, and the main criterion. But the fact was not 
forgotten by the Lords in the great case of Udny v. Udny (1869), 1 Scotch 
and Divorce Appeals, 441; nor by the other high authorities, such as Story, 
who have quoted prize cases and testamentary and matrimonial cases 
indiscriminately to establish points of the law of domicile. 

THE St. Georce. This is cited as a tolerably early case (1666) of the 
application of the principle of domicile; and it will be noted that it is 
stated to override allegiance (though this may have been because allegiance 
often in those days went along with duly registered and licensed domicile). 
One Du Prié, a born French subject, was domiciled in Hamburg for twenty 
years, ‘‘which regularly is sufficient,’’ reported Sir L. Jenkins, ‘‘in law 
to excuse him, as I humbly conceive, from being subjected to the same 
reprisals with the rest of his countrymen.’’ We may quote also another 
opinion of Sir Leoline, regarding the status of a born Dutchman domiciled 
in Sweden. ‘‘If the war in 1672 had happened to have been against 
Sweden, and not against Holland, . . . his being a sworn burgher at Colmar, 
and his paying Seot and Lot there, would, as I take it, have made him 
good prize, and that justly too; his being a Hollander born, his having 
a house at Amsterdam, and his passing a winter there, . . . would not 
have saved him.’’ 

Tue CuHester (2 Dallas, 41). There is no reason to suppose that, in 
this early ease before the Federal Court of Appeals (3 May, 1787), the 
court meant to lay down any other fact of national character than domicile. 
‘*Peter Theodore Vantylengen appears to have been a merchant, in a 
British settlement, on the Bay of Honduras; not barely having a transient 
residence, but carrying on trade from that settlement, like other inhabi- 
tants. It is not material to whom his natural allegiance was due.’’ The 
contrast is between residence and allegiance: trade is only called in to 
show the settled and permanent character of the residence. 

13 Janson v. Driefontein, etc., Law Reports (1902) Appeal Cases, p. 505. 
i4 Wynne, Life of Jenkins, Vol. II, pp. 730, 785. 


4 
4 


ENEMY GOODS AND HOUSE OF TRADE 209 


Tse Jurrrouw Louisa MarGcareTHa. It seems a curious expression 
to say that a house of trade has a house of trade: what exactly it means 
may be doubtful. Yet the expression was used in an affidavit in this case 
(April 3, 1781), briefly referred to in the well-known case of the Hoop 
(1 C. Rob. 203). This instrument ran to the effect that 


Mr. Escott was one of a house of trade, known by the name of Escott and 
Read, of London; that they had, for twenty years immediately preceding 
hostilities between Great Britain and Spain, carried on considerable trade 
to and from Malaga, and had an established house of trade [qu., an estab- 
lished agent or partner] at Malaga, where Mr. Escott had resided about 


thirty years preceding. .. . 


This is a real instance of the two meanings of the term ‘‘house of trade.”’ 
In the first place it means a partnership, in the second place an agency. 

Tue Jacosus JOHANNES. ‘This is a case which really decides much less 
than it appears to. A, a proprietor of the business, received, in belligerent 
Holland, cargoes dispatched by his partner B, on their joint account in 
and from a Dutch settlement, St. Eustatius. A was resident and apparently 
domiciled in Denmark,—at any rate he was not domiciled in Holland, and 
it was held by the Lords’ Commissioners of Appeal in England (Feb. 10, 
1785) that his goods concerned in the transaction were not confiscable, 
though the share of his partner was so, on account of B’s having acquired 
a Dutch domicile. But it was not held that the partners were not carry- 
ing on a Dutch house of trade at St. Eustatius; on the contrary, Stowell 
expressly says, in the Vigilantia, they were partners in a house of trade. 
It is of importance to note, therefore, that a house of trade was considered 
to exist in Dutch territory when (1) one partner and the only or principal 
counting house was there, (2) that partner was domiciled there, and (3) 
the business consisted of collecting Dutch produce there and shipping it to 
other countries (and apparently usually to the agent of the firm, or a 
partner temporarily at least in Holland). 

THe Osprey. This case proceeded on the same lines ten years later 
(Lords, March 28, 1795). A fishery was carried on in France; the share of 
a partner ‘‘domiciled’’ in France was condemned, while the share of a 
partner ‘‘resident’’ in America was restored. It is not surprising that 
Stowell adds that: ‘‘From these two cases a notion had been adopted that 
the domicile of the parties was that alone to which the court had a right 
to resort (tbid., 14). 

ZACHARIE, CoopMAN & Company’s Case (The Nancy, Liberty, Esse-x, 
ete.). But in 1798 (April 9), the Lords laid it down that whether or not 
these cases might have been rightly decided, it was not competent, after the 
war had commenced, to enter into or continue in a house of trade in the 
enemy’s country without forfeiting the neutral character. The neutral 
trader may withdraw his goods in safety, and that is all that The Jacobus 
Johannes and The Osprey meant. It would seem in this case, of which there 
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is no real report, that the Lords were not considering the case of a sole 
trader, but that of a partner with other persons, established in, and probably 
owing personal allegiance to, a belligerent country. It might be thought that 
the position of a sole trader carrying on business in the belligerent country 
was indistinguishable in principle. Yet there is a kind of difference be- 
tween a person carrying on his own business in a country become belligerent, 
by agents and servants, and a person continuing to be a partner with 
domiciled belligerents. Consequently, in the next case we shall see Stowell 
still laying stress on the element of post bellum interposition in the war, 
in a case where it was only neutral-domiciled traders that were concerned 
in the business. Of this great case, the real origin of the modern ‘‘ house 
of trade’’ doctrine, we have, unfortunately, but the most meager report. 
It could doubtless be ascertained by a reference to the archives who were 
present at its decision, and no surprise would be felt if it proved to be the 
work of Sir William Grant. Grant, a much younger man than Lord 
Stowell, has had his fame obscured by the fact that he sat with colleagues 
in the sacred obscurity which surrounded the Lords Commissioners of 
Appeals in Prize Cases. Acton’s slim volumes record a few of their de- 
cisions, but not many; enough, however, to show the great share which 
Grant took in them. Grant became Master of the Rolls, but his work in 
the recondite sphere of specific performance, election and cy-prés, is 
scarcely the sort of thing calculated to secure immortality. To many it 
will seem that his clear and polished opinions show even a higher rank 
of judicial ability than do Lord Stowell’s. If he sat in Zacharie’s case 
(1798), we may confidently surmise that the principal share in the decision 
was his. 

Tue ViemantiA (1 C. Rob. 1). This was decided in 1798, and is the 
first of Lord Stowell’s reported decisions. It was the case of a Prussian 
ship taken on May 4th of the same year during a voyage from Holland to 
Danish territory, viz.,Greenland. Britain and Holland were at war. Ship 
and cargo’* belondged to a Prussian merchant, Mr. Brower, but the ship had 
been Dutch, and the master swore that he believed the whole Prussian color- 
ing was fraudulent.'? Stowell so held, but he proceeded (p. 11) to state his 
opinion that, even supposing Mr. Brower to be the actual proprietor of 
the vessel and resident at Emden, yet this vessel ‘‘and her concerns,’’ how- 
ever it might be with respect to other ships and ‘‘concerns’’ in which that 


15 There is one in the Appendix to the 5th Volume of C. Robinson’s Reports: The 
William. 

16 “There was no cargo,” says Stowell, “but the vessel was fitted out with stores 
necessary for the Greenland fishery.” 

17 An extraordinary vagueness as to nationality is revealed by the master’s evidence. 
“He was born in Holland, he had always been a subject of the Batavian republic [or 
its predecessors, the States-General], but thinks, from a paper which he received from 
Emden, that he is now a subject of the King of Prussia.” though he never was at 
Emden, and never took any oath of allegiance to the Prussian monarch. 
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gentleman might be engaged, were liable to be treated and considered as 
Dutch property. Unless it could be maintained as a rule, without any 
exception whatever, that the domicile of the proprietor was conclusive 
(p. 12), a ship which had all its commercial connections with Holland must 
be liable to condemnation.’* The expression ‘‘ house of trade’’ was not used, 
but the judge lays it down clearly (p. 15) that there exists ‘‘a doctrine 
supported by strong principles of equity and propriety, that there is a 
traffic which stamps a national character on the individual, independent of 
that character which mere personal residence would give him.’’ This is 
the foundation of the doctrine of ‘‘house of trade’’ and obviously it has 
nothing whatever to do with domicile or personal residence at all. The 
doctrine, in this form, seems to have been new to Stowell, though he ap- 
proved it. ‘‘I am instructed in it,”’ he says, ‘‘by Zacharie, Coopman & 
Company’s case.’’ Like the Lords in that appeal, unfortunately, Stowell 
does not lay down, even in the sketchiest manner, what the trading connec- 
tion constituting a house of trade may be. He limits himself to saying that 
it would exist in the particular case before the court, even if Brower were 
the real proprietor and really settled in Emden.’® We have here a case 
of our hypothesis that no substantial work is done by the concern in the 
neutral country. In such circumstances, as was said above, it must be very 
difficult to make out that the house is a neutral one, functioning in the 
enemy country indeed, but having its central motive power in a neutral one. 


Here is a ship as thoroughly engaged and incorporated in Dutch com- 
merce as a ship can possibly be; she is fitted out uniforml:- from Amster- 
dam; she is fitted out with Dutch manufacture; she is fitted out for Dutch 
importation,—in all these respects employing and feeding the industry of 
that country ;° she is managed by a Dutch ship’s husband, and finding 
occupation for the commercial knowledge and industry of the subjects of 
that country; she is commanded by a Dutch captain; she is manned by a 
Dutch crew, and brings back the proceeds of her voyage, for the purpose 
of Dutch consumption and Dutch revenue. 


He lays great (and indeed decisive) stress, however, on the fact that 
this employment of the vessel as an asserted Prussian, had commenced 
with the war, continued with the war, and was evidently on account of the 
war. We are left uncertain whether a pre-war Prussian owner, carrying 


18 But ef. The Jonge Ruiter, infra (where, however, the ship does not appear to 
have been of previous enemy nationality). 

19 Emden, as is well known, was the great entrepdt for Holland and attempts were 
made (and failed conspicuously) in The Imina (3 C. Rob. 167) to have its commerce 
treated as enemy commerce. In The Jonge Pieter (4 C. Rob. 79) it was indeed held 
to be too dangerous a port for British subjects to trade with. The town had been 
Dutch until the eighteenth century. 

20 Cf. what was said, supra, as to the attack on a belligerent house of trade being 
in effect an attack on the small people who are employed by it. 
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on (with no Dutch partners) so Dutch a trade with no particular apparatus 
in Prussia, and with no specific control by himself, would have been equally 
harshly regarded. 

The fact that this, our basic case, concerns so peculiar a trade as the 
management of a single ship, makes it difficult to draw general conclusions 
from it. The conclusion, however, emerges that, if the carrying on of 
business in the belligerent country is such as to afford employment to a 
large number of persons, who are subjects of (and permanently domiciled 
in) that country, a presumption at least arises that a belligerent house of 
trade has been set up. The conclusion also appears that, if business is 
habitually done without referring to the proprietor or uncontrolled manager 
established in the neutral country, and having nothing to do with the 
export or import of the products or requirements of the business in that 
neutral country, the mere fact that the proprietor is settled there will not 
of itself preserve the neutral character of the house, even though he takes 


some personal part in the business. 
What was in the judge’s mind can best be appreciated from his sup- 


posititious case: 


Suppose the naval arms of France had been triumphant in her present 
contest with Great Britain, and that all the British Greenland ships could 
no longer have been navigated as such from British ports; suppose [neutral 
merchants] should say, we will purchase your vessels, but they shall still 
navigate to Greenland; they shall still continue under your management, 
and be fitted out in your ports; they shall still contribute to the industry 
of your artificers; they shall be conducted by the skill of your own navi- 
gators, by the attention of your merchants, and they shall supply your 
manufactures and revenue,—in my apprehension the enemy would be 
justified in saying: ‘‘ You, the neutrals, are in this transaction mere mer- 
chants of Great Britain, your traffic is the traffic of Englishmen; with 
respect to this commerce, it has all the marks of English commerce upon it, 
and as English commerce it shall be considered and treated by us.’’ 


Here again the judge had obviously in mind the post-bellum initiation 
of the house of trade. And so far the doctrine still revolves on the danger 
of allowing neutrals to come in flagrante bello and defeat the belligerent’s 
rights by carrying on his opponent’s trade for him.** 

THe Empen (Nov. 6, 1798. 1 C. Rob. 16). We mention this case, 
rather by way of parenthesis, because the master of the asserted Prussian 
owner’s (Bauman’s) ship, although a Prussian himself by birth, was held 
to have acquired a Dutch character for prize purposes by his employment 
for ten years on Dutch ships trading from Amsterdam, which employment, 
we suppose, may be called his ‘‘house of trade.’’ ‘‘By such an occupation 
he is divested of his national character, and becomes, by adoption, a perfect 
Dutchman,’’ says Stowell. And that, not because he had acquired a Dutch 


21 But ef. The Frederick (Sept. 7, 1803), 5 C. Rob. 8. 
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domicile,—‘‘ he is a simple man who has established no domicile by family 
connections.’”** In The Endraught (1 C. Rob., p. 22), a master, who was by 
birth a Dane, was considered a Dutchman ‘‘under the general rule that 
mariners are to be characterized by the country in whose service they are 
employed,’’**—where their house of trade is, so to speak. 


Inversely, in the case of The Minerva, 1 Privy Council Register (MS.), 
the crown was advised by the Privy Council to restore (though, of course, 
extra-legally )—‘‘as the master is the owner, and has been so much engaged 
in the trade of his country.’’ 

Tue Bernon (1 C. Rob. 102). The next reference to the matter ap- 
pears to be found in the case of The Bernon (Dec. 19, 1798). So far, it 
will be apparent that, to the possible surprise of the reader, the doctrine 
of ‘‘house of trade’’ is scarcely much more than a century old, and appears 
mainly as a doctrine directed against the interposition of neutrals in war- 
time to relieve a belligerent by taking up his trade, though the germ of 
a much wider doctrine had made its début in Zacharie, Coopman’s case. 
The Bernon was decided at a stirring moment. Napoleon made his inde- 
fensible attack on neutral Egypt in 1798; on Lammas Day the battle of the 
Nile was fought; and by the end of the year a Russian alliance against 
France was confidently counted upon in Britain. In these circumstances, 
The Bernon came before Lord Stowell. Although his language is general 
and looser, it does not seem to carry the doctrine any further, nor exactly 
to enunciate the wide doctrine of identification which might be deduced 
from Zacharie, Coopman & Co. The Bernon had been sold in belligerent 
France to an American. Unlike French law, Anglo-American law con- 
eedes the possibility that a ship, like any other article, may be bought by 
a neutral in a belligerent country and carried away. But it is a suspicious 
transaction, ships being so all-important to the belligerent, and the suspicion 
is much increased when the purchaser is closely identified with the bellig- 
erent country. That would have been enough to condemn The Bernon, and 
no house of trade doctrine was needed to reinforce it. Stowell took occasion, 
however, to say (ibid., p. 105) of the proprietor: ‘‘He may have been 
in Europe during the war, engaged in the trade of France; and if so, such 
an occupation would supersede his pretended neutral character.’’ 


This looks like a pretty broad enunciation of the doctrine of identifica- 
tion by trade, but Stowell lays little stress on it. His main concern is to 
establish an identification by domicile. The steps in his train of thought 
are, ‘‘He trades, therefore he probably resides permanently, therefore he 


22 This must be added to the long list of quotations which are conclusive against 
Westlake’s theory that prize law domicile means trading residence and has nothing 
to do with ordinary civil law domicile. Cf. the articles cited, supra, in Jour. Soc. 
Comp. Leg. and Juridical Review. 

23 This would scarcely, it would seem, extend to the casual and fluctuating employ- 
ment of common seamen, or perhaps even of subordinate officers. 
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is probably domiciled.’’ He begins by laying down the presumption of 
domicile from residence: 

Now first, wherever it appears that the purchaser was in France, he 
must explain the circumstances of his residence there; the presumption 
arising from his residence is, that he is there animo manendi** and it lies on 
him to explain it; and, secondly, to satisfy the court fully on this business, 
the claimant ought to be prepared to meet the presumption which arises, 
as to the property, on the face of the transaction; and which is confirmed 
by the evidence of Mr. Alliston. This he was bound to accomplish. In 
what manner is it performed ? 


The judge then examines the career of the claimant, Mr. Dunn, but 
entirely with regard to his residence, i.e., permanent residence or domicile. 
His trade is hardly alluded to, and only incidentally, as throwing light on 
his animus manendi. ‘‘I do not mean to lay down so harsh a rule,’’ says the 
judge (p. 105), ‘‘as that two voyages from France shall make a man a 
Frenchman; I do not say that;’’ but he had not rebutted the presumption 
that, being*® in France, he was there animo manendi. He had a wife and 
children in Boston, where he had lived fourteen years ‘‘when not at sea’”’ 
(but he did not say how long that was) ; he had been at Bordeaux in 1796 
(and possibly long before) ; he was to return to Bordeaux whether he ob- 
tained a freight or not, and he seemed to have more or less permanent 
lodgings there. All of this is matter important for the ascertainment of his 
ordinary civil law domicile, hinging on his animus manendi. The element of 
house of trade only comes in, in the chance suggestion that even if his wife 
was in America, still his engagement in French trade would supersede his 
neutral character. It is thrown out as a last resource: even if it were held 
that his trading in France was not sufficient ground to infer an animus 
manendi, in the face of the fact that he had a wife in America, yet he was 
clearly carrying on French trade, and carrying it on by way of post-war 
interference, so that he would come within the principles of The Vigilantia. 

Another point occurs to the judge: as in The Vigilantia, the nature of 
the ship’s constant employment may, in the case of a vessel, be important 
on the question of national character. ‘‘The employment of a vessel may 
impress a national character’’ (p. 102). This ship had previously made 

24 We adduce this as an additional proof that domicile, as the primary criterion 


of national character in prize cases, is simply the domicile resting on “animus manendi” 


of ordinary civil law, and is not a Pickwickian “prize” (or “trading”) domicile, com- 
pounded of trade and residence in unknown proportions. The passage also supplies the 
reason why “residence” is so often used as synonymous with domicile: it generally 
followed that where one was resident, there one was domiciled. 

25 Note that he does not say “being and trading in France.” This has an important 
bearing on Westlake’s eccentric contention that “prize domicile” is something special 
and peculiar, flavored with trade. He does, indeed, say, when considering the effect of 
the claimant’s admitted four years residence in France, that it is important to consider 
whether it was occupied in trading or how (p. 337), but simply because it would be 
a fair inference that if he was there to trade he could remain there trading. 
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a voyage from Bordeaux to a port of French naval equipment (Brest), 
with wine; a suspicious trade. But this Stowell held insufficient to con- 
demn. He refused, however, to allow the claimant to clear up the question 
of his domicile any further (his primary evidence contained much prevari- 
cation), and decided to condemn on that. 

As to the cargo, the report is very unsatisfactory. It appears not to 
have been claimed by the master or owner for himself, but for one Peters, 
of Bordeaux, apparently an American and ‘‘as good a neutral as myself’’ 
(one of the witnesses). Mr. Peters’ career and commercial adventures are 
left in this vague state and do not concern us (1 C. Rob. 102). 

Tue Jurrrouw E.srecut (ibid., p. 127). In this case (Jan. 10, 
1799), the judge declined to say absolutely that the fact of a ship’s being 
engaged continuously for three years in Dutch trade*® would be enough to 
condemn her. The case was decided on another point—the alleged Prussian 
owner was held to be really such." 

Tue Hoop (1 C. Rob. 129). This case (Jan. 10, 1799) strongly sug- 
gests that a house of trade meant a partnership. The master knew little or 
nothing about the facts of proprietorship. He made a claim for the ship as 
the property of one Uven. The pass, however, was made out in other names. 
‘‘It is, however, suggested that Uven may be a member of a house of trade. 
. .. A pass should describe, explicitly, one of the partners of a house of 
trade at least.’’ If a house of trade means necessarily a partnership, as 
this suggests, the fact has an important bearing on the case of Zacharie, 
Coopman & Co., which we shall so often encounter as we proceed. That 
case was clearly one of a partnership, and it is possible that, when it was de- 
cided, the only object was to strike at a domiciled neutral who went on trad- 
ing, not only in the enemy country, but with domiciled enemy partners.** 

Tue Argo (1 C. Rob. 159). We cite this case (Jan. 22, 1799) for a 
phrase of Lord Stowell’s, ‘‘A man by birth a Prussian, but who, being a 
single man, and without a residence, had no other national character than 
that of the service in which he was employed.’’ It shows that national 
character is primarily ascertained by family connections and residence, 
apart from business, 7.e., by ordinary civil domicile, contrary to the West- 
lake-Lindley doctrine. 

THe ApriAna (1 C. Rob. 313). Mr. Boland was of British birth, but 
resided from 1784 to 1794 in America. In the latter year ‘‘he thought it 
material to his interests to be present in France, to carry on his mercantile 
concerns.’’ That was his own account, and the French connection being 
so general, and no proof or mention being made of his house of trade in 


America, nor of any circumstance pointing to a continuance of his connec- 
26“The master corresponded with Dutch merchants, and not at all with the asserted 


owner.” 
27 Cf. The Vigilantia, supra, and The Portland (the Frau Louisa) infra. 
28In The Jefferson (ibid., p. 325, May 9, 1799), the term “house of trade” was used 


as equivalent to “partnership.” 
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tion with that country (except a small and inadequate one) ,*® Stowell was 
inclined to consider his character French. 

The shipment was one of brandy from Bordeaux to Hamburg. 

The original act is not a shipment made of American produce, nor with 
a destination to America; but it is a shipment from France to another coun- 
try of Europe; it is an original adventure, not springing out of any ante- 
cedent transaction, in which the party could be considered as an American; 
and in short, it is as much a French concern as if it was conducted by a 
French merchant. Under these circumstances Mr. Boland would find it 
very difficult to sustain his American character; and I should be strongly 
inclined to hold that in this individual transaction, he is to be considered 
as a Frenchman.*° 
Mr. Boland thus seems to be regarded as a domiciled American carrying 
on a French house of trade. And it is rather because of the entire want of 
any American business carried on by the claimant, than because of any 
very definite organization in France, that such a house of trade could have 
been held to exist. But the judge came to the conclusion that Boland was 
not in fact the owner, and rejected his claim on that ground (April 23, 
1799). The case shows, however, that merely to be present doing business, 
and even repeated business in the belligerent country, does not of itself 
ereate a house of trade. It is when the business has no connection with 
the country of neutral domicile that the danger zone is reached; and if the 
neutral is actually present in the belligerent country and is doing no busi- 
ness at all in the country of his neutral domicile, the inference of identifica- 
tion with the enemy is irresistible. 

A phrase of Stowell’s in this case is worth noting: 
sary to observe that the transactions of neutrals resident in France are, 
from the very nature of their situations, liable to great suspicions.’’ Now, 
as Westlake would have it that everyone residing in France and trading 
there has a prize law domicile in France, such an observation would in their 
view be perfectly ridiculous. If a man has a prize law domicile in France, 
it is absurd to talk of having ‘‘great suspicions’’ about his transactions: 
the case has passed beyond a suspicion. 

THe Vrouw Marearetua (1 C. Rob. 336). 
that merely being in Spain transiently and buying wines there in course 
of transit to Holland, is but carrying on a house of trade in Spain (June 6, 
1799). 

THE Susa (Dec. 30, 1799, 2 C. Rob. 251). This was a case where con- 
demnation proceeded on the unsatisfactory nature of the preparatory ex- 
amination and the papers, which did not clearly show the property to be 
neutral. It is here cited because of Stowell’s dictum that 


**Tt is hardly neces- 


This case shows negatively 


persons carrying on the whale fishery of France, without having any foot- 
29 The fact of a single ship coming from America to Europe for him with rice and 

tobacco, As Stowell says, “the cargo might have been ordered from France.” 

30 Compare Mr. H. Grant’s butter in The Josephine, infra. 
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ing in America, or any visible thread of connection with it; but carrying 
back the produce to France and supplying the manufactures and industry 
of France, without any communication or intercourse whatever with 
America . . . were just as much to be considered as incorporated in the 
ecommerce of France, as if they were native merchants of France . . . be 
their personal residence where it might. 


Such a house of trade having absolutely no trade connection with the 
neutral country is a very simple proposition. Here again it will be noted 
that Stowell now says nothing (as in The Vigilantia) about the interposi- 
tion of domiciled neutrals in such a belligerent traffic arising after the 
outbreak of the war. So far as his language goes, it is consistent with 
holding that all neutral interposition (unconnected with operations in the 
neutral territory) in the French whale fishery identified the neutral inter- 
ests with France and made them confiscable, whether the interposition 
dated from pre-war times or not. 

Tue Harmony (2 C. Rob. 322). In this leading case, the only cri- 
terion adopted was that of domicile (Jan. 16, 1800). The house of trade 
was America, and it was not sought to condemn its property on the ground 
that it was carrying on business in France, but merely to condemn the 
share of a partner residing ** in France. It was in this case that Stowell 
laid down (ibid., Vol. 2, p. 329) that ‘‘Time is the grand ingredient in 
constituting domicile.’’ And, so far from saying that a trader may get 
a ‘‘prize law domicile’’ by coming and trading, he gives respectful treat- 
ment to the suggestion that by coming to a country for a special purpose, 
such as trading, he may not acquire a domicile there at all. His accurate con- 
clusion is that the animus manendi is all-important. Time will generally 
clinch it, but the fact of coming for a particular purpose, such as trading, 
may have its weight in rebutting it. He commences with the very just re- 
mark that—‘‘the active spirit of commerce now abroad in the world in- 
creases the difficulty [of determining domicile|, by increasing the variety 
of local situations in which the same individual is to be found at no great 
distance of time; and by that sort of extended circulation, if I may so call 
it, by which the same transaction communicates with different countries, 
as in the present cases, in which the same trading adventures have their 
origin (perhaps) in America, travel to France, from France to England, 
from England back to America again, without enabling us to assign ac- 
curately the exact legal effect of the local character of every particular por- 
tion of the divided transaction.’’ Stowell, therefore, was not unacquainted 
with our modern difficulties, encroaching on the simplicity of an older day. 
This is a consolation! 

As The Harmony turned on domicile, its principal interest to us is 
negative. It shows what was not considered to amount to a house of trade 


31 J.e., domiciled. “It is a question of residence or domicile,” Stowell, at p. 322. 


‘ 
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in France. One Murray, an American, was a partner in a firm which had 
a place of business in America, presumably with the novel apparatus of 
accounting. He proceeded to France and remained in that country for the 
purpose of receiving and marketing successive cargoes dispatched by his 
American partner from American ports—but the time of his residence was 
short. Short as it was, however, Stowell concluded that it was his proved 
intention to remain indefinitely in France, and condemned his share of the 
eargo. Some of Stowell’s language is open to misconstruction on a cur- 
sory reading; but on the whole he makes it clear that the residence of a 
neutral trader in a belligerent country must be permanent in order to 
confer on him the national character of that country, #.e., it must be domi- 
eile. ‘‘If a house of trade sends a partner to France, with an intention 
even of not mixing in any other trade than the business of that house, yet 
I think that such an encumbrance, connected with a permanent [italics 
ours] residence in France, would impress a national character upon him.’’ 
Upon him, notice, not on the business, nor even on the French business. It 
is a pure question of the status and jeopardy of the individual partner. 
Had he been a mere agent, there would be no question at all; the property 
not being his, his personal status could not affect its liabilities, whatever 
business he was carrying on for his principals, its owners. 

It seems scarcely necessary, therefore, to quote from 7’he Harmony at 
length, and yet there are one or two passages which must be given in order 
to show, negatively, what did not amount to the establishment of a house 
of trade, involving the interest of all the partners. In the first place, Mr. 
Murray’s operations were almost considered as an independent business 
with an independent capital. They came pretty near what we should now 
style a branch. The correspondence in the case pointed to the setting 
up of a general and continued commercial agency in Europe. And the 
Americans write ‘‘we draw on your capital in Europe.’’ ‘‘Speaking of 
it,’’ says Stowell, ‘‘as if it were a distinct establishment.’’ They trust 
greatly to Mr. Murray’s advice and initiative. ‘‘ Advice respecting con- 
tracts with government. ... We may look forward to a time not very 
remote, when the genius of liberty will bear down all its opponents, and 
create an unprecedented commercial activity in Europe. In such an 
event, we are better circumstanced than most others; as everything being 
under your immediate direction, will prove a great security.’’ 

It was urged that there was nothing specially connecting these 
European operations with France, except Mr. Murray’s personal presence 
there. And it was attempted to be asserted that he was only in France 
to escape the unwelcome attentions of English and American creditors,®* 
and not for any purpose implying permanent residence. It is indeed re- 


32 P,. 340. Hamburg creditors were, however, alleged in the same breath to have 
attached his property in France, and if English creditors could not do so, yet Ameri- 


eans could. 
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markable that the case proceeded on a sort of ex post facto estimation of Mr. 
Murray’s intentions. When the ship was captured and the claim made in 
1795, he had very little connection with France indeed, and that little 
ambiguous. The suit depended for five years—and it was in view of his 
continued residence in France in the meantime that his intention to reside 
there at the time of capture was inferred.** It does not, of course, 
follow that a domicile acquired pendente lite would suffice to condemn, 
though such is more than probably the case. Here, it was the evidence 
that accrued pendente lite. But, coupled with letters that showed that 
another partner had simultaneously been sent over to attend to the affairs 
of the house in England, the ex post facto four years in France (joined to a 
previous shorter residence there) were held to show the animus manendi, 
and to make Murray a domiciled Frenchman. 

To sum up, he was ‘‘conducting’’ the business of his house, receiving 
cargoes and disposing of cargoes, giving accounts of the markets in France, 
and directing mercantile adventures there. All this did not make the 
business he carried on a French house of trade. Only his own share in 
the consignments was confiscated. And it would have equally been con- 
fiseated if he had been a sleeping partner, living retired at Aix-les-Bains. 
All the insistence by Stowell on his trading in France was merely a matter 
of evidence as proving his intention to live there. The short period of four 
years accepted as conclusive does not show, as Westlake seems to have 
imagined, that prize law domicile was a domicile obtained by comparatively 
short residence, provided it be trading residence. All it shows is that 
prize judges are rather apt to infer intentions from slender premises. We 
may feel that Mr. Murray had hard measure—and I think Stowell thought 
so, but if a person lives four years in a country, and not as a casual ob- 
server, but in pursuance of a settled trade which is expected to become 
very profitable in a future posture of the European scene, under his direc- 
tion, then it is not very strange that it should be held that he intendea to 
remain there permanently, and that it was on the whole more likely that 
his wife and child would be called to him, in quieter times, than that he 
would return to their American home. But, once more, all this has nothing 
to do with ‘‘ house of trade,’’ except to show what a house of trade is not. 

Tue Inpian Cuter (3 C. Rob. 12). An appendix to The Harmony is 
furnished, about a year later, by The Indian Chief (Feb. 27, 1801). Again 
the personal domicile of the claimant is alone regarded as important. 
There is no conception of his house of trade affecting him with another 
character. His trading in the belligerent country was important only as 
affecting the question of the permanence of his residence there. 

Tue Crrro (March 17, 1800, 3 C. Rob. 38). This was again a case 


88 “‘Had he returned to the United States, immediately after [the capture], I do 
not hazard much in saying that restitution would have been decreed.” Per Marshall, 
C.J. (The Venus, 8 Cranch, 300.) 
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of personal domicile, as is apparent from the fact that the goods were 
claimed as the property of ‘‘the house of trade of’’ Collins & Bowden, of 
Guernsey. The only question was as to the share of Mr. Bowden. His 
national character for this purpose cannot have been supposed to depend on 
whether he was trading or not in some enemy country, because that would 
only have affected the goods engaged in such trade, and ex hypothesi the 
goods libelled were concerned in friendly Guernsey trade. It is apparent 
that the real question was not as to Mr. Bowden’s trading in Holland, but 
as to the permanence of his settlement in Holland. He had lived there six 
years, went to Guernsey for eighteen months on the approach of the French, 
and then returned to Holland and remained over three years ‘‘to collect 
debts.’’ It is not surprising that, even though he disclaimed an intention 
of remaining there permanently, and professed strong anti-republican 
principles, Lord Stowell pronounced him to be affected with a Dutch charac- 
ter, apparently as domiciled in Holland, though the word ‘‘resident’’ is 
loosely used.** 

Tue Inprana. This is a case before the Lords (Feb. 7, 1800), which was 
cited to Stowell as establishing the doctrine which may be termed that of 
contagion, i.e., that if a merchant is established as a trader in a belligerent 
country (although not personally present there), he becomes a hostile trader 
to all intents and purposes, and his goods, in whatever innocent traffic 
engaged, become confiscable. But it did not go that length. It merely 
decided, on the lines of Zacharie, Coopman & Company’s case, that per- 
sonal domicile was not always and absolutely decisive. Zacharie, Coopman’s 
ease (1798) had dispelled such an idea in the case of persons who, after the 
outbreak of war, continued to carry on a house of trade in the hostile 
country. That case had shown * that they could not go on trading as 
before (even if already domiciled in a neutral country). The Indiana 
showed that they could not go on trading as before if they went away and 
acquired a domicile in a neutral country. It is really an a fortiori case. 

Mr. Sontax, presumably a domiciled Dutch merchant, quitted Holland 
permanently on the French irruption in 1799, acquiring an Altona domi- 
eile, and the principle of The Osprey * probably allowed him to take 
his goods with him, or at any rate to remove them without delay. But the 
analogy of Zacharie, Coopman & Company’s case prevented him from con- 
tinuing his house of trade in Holland as before. His change of domicile, 
for it must have been held to amount to a change of domicile,*’ could not 
save him. 

84 As it so often is, since residence inferred domicile. 

85 Subject to what has been observed regarding sole partners, and persons with no 


domiciled enemy partners. 

36 Extended a little so as to cover the case of a domiciled enemy subject withdraw- 
ing from the enemy country on the outbreak of war. Halleck denies this extension to 
be law in America, citing The Venus (8 Cranch, 253). 

87 “He had emigrated,” says Stowell (ibid., p. 44). His allegiance is not stated. 
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By this time, accordingly, the idea that domicile was a sole criterion had 
been almost completely exploded. Zacharie, Coopman & Company’s case, 
denying to the pre-war domiciled neutral partner of a business, carried on 
by domiciled enemy partners in the enemy country, any protection for his 
share, had really revolutionized the position, and all that remained to be 
done was to generalize the new doctrine, and show that it applied also to 
businesses where there were no partners in the enemy country, but only 
servants or agents; whether the proprietors were originally of neutral domi- 
cile, or obtained it flagrante bello. The Indiana proves the proposition, 
in the ease where the neutral domicile was obtained flagrante bello, but it 
will be long before we can point to a definite case of condemnation where 
it existed before the war. It is singularly difficult to find a square case 
of a domiciled neutral trader, or traders, carrying on a pre-war house of 
trade without enemy-domiciled partners in a country which subsequently 
becomes belligerent, and then relying on his or their neutral character to 
absolve them throughout. In Zacharie’s case there were enemy domiciled 
partners; in The Vigilantia and The Bernon it was a post-war interposition ; 
in The Indiana, it was a case of technical enemies becoming post-war neu- 
trals; The Portland, we shall see, was a case of the same kind; The Harmony 
turned on belligerent domicile, and so did The Indian Chief (1). (3 C. Rob. 
12). 

THe Portianp (March 7, 1800, 3 C. Rob. 41). In this case we get no 
great advance in principle but some light on the crucial question of what 
constitutes a house of trade. The Portland was an American ship taken 
December 20, 1795, and restored, the voyage being from Hamburg to Lon- 
don. The contested claims were for cargo belonging to a Mr. Ostermeyer, 
goods of his on nine other ships** being also concerned. At the very 
outset of Stowell’s judgment, the distinction between domicile and house of 
of trade is sharply taken. ‘‘|He is] described as domiciliated at Blankanese 
| which is a suburb a few miles west of Altona and then, of course, in Danish 
Holstein], and as having a house of trade at Altona.’’ This is the first 
occasion on which the two conceptions are distinguished. Mr. Ostermeyer 
had previously to 1794 been solidly imperial. Ostend, where he lived and 
traded on a large scale, belonged to the Emperor.*® But in 1794, the 
French republican troops overran Belgium and occupied Ostend; Mr. 


38 The Spazamheid, Younge Ferdinand, Hoop, Juffrouw Alida, Jonge Isabella, Jonge 
Emilia, Frau Louisa, Floreat Commercium and apparently another unnamed (or, 
more probably, though Stowell is made to say “nine other ships,” The Portland was 
one of the nine). 

39 It is quite irrelevant, but we remember some years ago seeing in a very well 
informed periodical (The Musical Times, London) a note of sarcastic exclamation 
placed after the quotation of the original dedication “To the Emperor of Germany” 
of Haydn’s Creation: the writer being under the impression that the sovereign of 
Vienna and Antwerp was “Emperor of Austria.” Needless to say, there was no Em- 
peror of Austria until 1804. 
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Ostermeyer, professing horror at their principles and practice, retreated to 
Blankanese in Denmark *° dissolving his partnership with one De Coninck, 
and, according to his own account, severing all business connection with 
him. He established himself and his family at his new abode, and set 
up business on his own account at Altona, then in Danish territory. 
Stowell found, as had seemingly been the case in The Indiana, that the 
claimant’s emigration was bona fide and permanent. Otherwise, his im- 
perial domicile would have remained, and the case would have been easy 
and in fact unreportable, as he would have been an ally trading with the 


enemy. 
Stowell struck five cases out of the proceedings: The Portland’s cargo 


itself has no further interest for us, as the previous judge had implicitly 
found that the voyage had no enemy connection, and Stowell found that the 
same might be said of The Spazamheid, The Younge Ferdinand and The 
Hoop.** And the claim in The Floreat Commercium failed on a point 
of procedure. The interest of the cause centered in the remaining four 


cases. 
Now the first thing that Stowell had to do was to disclaim the idea that 


if an Ostend connection was proved in respect of any of Mr. Ostermeyer’s 
transactions, the enemy character which might conceivably arise out of 
that would extend to all his business, however little it might have to do 
with Ostend. To disembarrass the proceedings of all the non-Ostend cases, 
he first of all had to make it quite clear that no Ostend trading could affect 
trade which had nothing to do with Ostend. And in performing this pre- 
liminary work, sweeping out of the cause The Portland, The Spazamheid, 
The Younge Ferdinand and The Hoop, he was not scrupulously meticulous 
about his language. His one object for the moment is to disclaim the doc- 
trine of contagion and, in disclaiming it, he is not careful to distinguish the 
various circumstances which confer an enemy character. He has in mind 
the standard case of a person domiciled and trading in one country and 
carrying on business also “‘n others; he is not thinking particularly of 
national character based on domicile and national character based on 
trading, and he speaks of the two criteria indiscriminately. With this in 
mind, let us read these preliminary observations of his: 


Unless it ean be said that trading in an enemy’s commerce makes the 
man, as to all his concerns, an enemy, or that being engaged in a house of 
trade in the enemy’s country would give a general character to all his trans- 
actions, I do not see how the consequences of Mr. Ostermeyer’s trading to 
Ostend can affect his commerce in other parts of the world. I know of 
no ease, nor of any principle, that could support such a position as this, 


40 The fact that Holstein, though Danish, was also nominally imperial, may be 
disregarded. The imperial supremacy has never been supposed to be material on 
questions of national character. Ostend, on the contrary, was actually governed by, 
or on behalf of, the Emperor, as part of the Hapsburg patrimony. 

41 Presumably Dutch for the Hope, and (more or less) so pronounced. 
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that a man having a house of trade in the enemy’s country, as well as in a 
neutral country, should be considered in his whole concerns as an enemy’s 
merchant, as well in those which respected solely his neutral house, as in 
those which belonged to his belligerent domicile. 


It is clear that, except for the one purpose of disclaiming the doctrine of 
contagion, this language is not precise. To begin with, the judge speaks of 
‘‘trade in’’ a country, and immediately switches off onto ‘‘trading to’’ it, 
a very different matter, for there is no doubt that a neutral may trade to 
an enemy. Then he ends by speaking of ‘‘belligerent domicile,’’ whereas 
he set out to speak of ‘‘having a house of trade in the enemy’s country.’’ 
Some have inferred from this that domicile means nothing more nor less 
than trading (or trading coupled with personal presence), a conclusion 
utterly inconsistent with all Stowell’s careful researches into the intention 
of permanent residence in The Harmony and The Bernon, and with his 
statement of the reason why domicile confers an enemy character, which 
have nothing whatever to do with trading. The fact is, the judge had in 
mind the standard case of enemy character, which as a fact is that of a 
merchant domiciled and trading in a particular place, and may be carrying 
on business elsewhere; and he is not careful to insist pedantically on distinc- 
tions and varieties. It would, indeed, be impossible to lay any stress on 
the use of the word ‘‘domiciled’’ at all, for that would make him say that a 
belligerent domicile does not condemn the goods of the owner’s business 
carried on in a neutral country, which is exactly the contrary of his 
opinion on that matter.** 

Enough has been said to show that no definition of what constitutes 
enemy character can be built upon these obiter expressions of Stowell’s, 
without making nonsense of his considered decisions. So that when we 
find him making no mention of any necessity that the neutral’s participation 
in. the trade of the belligerent should have sprung up post bellum, we cannot 
absolutely infer from this that he had now come to think that the neutral 
who had a house of trade in the enemy country (whether he had enemy 
partners or not) was, by that fact alone, identified with the enemy quoad 
hoc. He had squarely placed the neutral’s liability on the fact that he 
was interposing to relieve the enemy from the consequences of war, in The 
Vigilantia and The Bernon, only a year or two before, and I cannot see 
that he had changed his mind. I think if he had, he would have said so. 
And certainly there was nothing in The Indiana to change it. That, like 
this, was a flagrante bello case. Nor was Zacharie, Coopman & Company’s 
ease necessarily coercive. We have no report of the reasoning in that case, 
and there were enemy partners there. 

The obiter dicta of great men have led to very bad law. Later authori- 
ties, treating them in their humility as verbally inspired, forget to read them 


42 The Franklin, infra. 
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under qualifications of the facts of their context. ‘‘I distrust dicta,’’ said 
a great English judge (Jessel) ; and at any rate, they should be very closely 
scrutinized. It is undeniable that, in spite of the literary charm of 
Stowell’s opinions and of the care with which he polished them, they are 
often elliptical and sometimes awkward.*® 

We may now disembarrass ourselves of these perplexing preliminary 
phrases of Lord Stowell’s, which after all amount only to a rather sum- 
mary clearing out of the way of a bad argument, and come to the real gist 
of the case. There were four ships which showed that Mr. Ostermeyer had 
more or less to do with Ostend, and we shall see what it was. 

In the first place, Stowell expressed a doubt as to whether the partner- 
ship had ever really been dissolved. Mr. Ostermeyer had never notified a 
dissolution, nor protested against Mr. De Coninck using his name as the 
leading member of the firm. A letter was found on board The Frau Louisa 
in the names of both individual partners; again, it seemed hard to believe 
that an exact settlement of the retiring partner’s share should have been 
effected so rapidly in specie as was asserted in the deed of dissolution. 
But apart from all this, what is more to our present purpose, the question 
arose of whether Ostermeyer had not assumed the position of a sole trader 
at Ostend. Here is our important point. 

*‘T do not say,’’ says the judge, ‘‘that Mr. Ostermeyer might not 
trade to Ostend from his new residence, as any other person might; but I 
think it is a circumstance open to just remark, that the tide of his com- 
merce should have set so much that way, to the very place from which he 
had emigrated in apprehension and disgust; and I think it does raise a 
strong suspicion, that he had yet an interest there, and that he had still 
a root left behind.”’ 

This is good rhetoric, but it does not tell us much about concrete de- 
tails. And it will be remembered that it is all directed to the case of a 
technically belligerent merchant obtaining a neutral domicile. It does show 
that the volume of trade in a given center is a weighty factor in determin- 
ing whether a house of trade exists there; also that permanent and exclusive 
agents are not, perhaps, essential. More instructive is the fact Mr. Oster- 
meyer’s explanations were finally accepted as sufficient, and The Frau 
Louisa and The Jonge Isabella claims restored. In his successful affidavit 
it was stated that he ‘‘carried on his trade from and to Ostend, solely in 
the character of a neutral merchant established at Blankanese, and having 
his counting-house at Hamburg, . . . and that he had no share whatever 
in any house of trade at Ostend, but only corresponded with different 
houses of trade at that place as neutral merchants, residing in neutral 
places, are accustomed to do.’’ We are left in the dark as to what the 

43 The same qualities are found in another author who polished and re-polished, 


Campbell, the author of Gertrude of Wyoming. When he wrote rapidly he was clear 
and forcible. His touchings and re-touchings render him obscure to a degree. 
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result would have been had he maintained a counting-house or an exclusive 
agent at Ostend. His ‘‘correspondents’’ must have been to some extent 
agents, or it is not easy to see how he bought his cargoes. 

So what we have got from The Portland (really, The Frau Louisa) is 
this. It does not identify one with the enemy country to send ships regu- 
larly but not exclusively to the same port there for cargoes, and to purchase 
eargoes through miscellaneous agents in that port and put them on board 
for export to other countries. And this, although the merchant was former- 
ly domiciled in the enemy port, and removed there flagrante bello, provided, 
at any rate, that he took the earliest opportunity of departing, and was not 
an enemy subject by allegiance.** 

We tabulate the ships and their voyages: 

Portland. Hamburg to London. Claim for part cargo. 

Spazamheid. London to Emden. Claim for part cargo. 

Jonge Ferdinand. Spain to Hamburg. Claim for part cargo. 

Hoop (Prussian). Amsterdam *® to Bordeaux. Claim for part 
cargo. 

Juffrouw Alida. Claim for part cargo. 

Jonge Isabella. Ostend to Brest. Claim for ship and cargo. 

Jonge Emilia. Dunkirk to Bordeaux. Claim for ship. 

Frau Louisa. Ostend to Bilbao. Claim for ship. 

Floreat Commercium. 


Tue Jonae Emmi (3 C. Rob. 51). I think Mr. Ostermeyer was lucky. 


He got his Frau Louisa and his Jonge Isabella back, the latter with cargo, 
and probably The Juffrouw Alida, shipment as well. But he finally lost 


44The case of The Portland is peculiar, as it is not the case of a whole country 
becoming hostile (as Holland did, in The Indiana). It was only a certain part (though 
an integral part) of the Austrian Dominions, that was occupied by the French troops, 
causing these particular localities to bear a hostile character. It may be doubted, 
therefore, whether Mr. Ostermeyer ever had, even momentarily, a hostile domicile. 
His imperial domicile would subsist until he either evinced an intention of remaining 
under the French occupation, or of emigrating to a third country. [The contrary 
hypothesis, that persons domiciled like Mr. Ostermeyer at the particular place invaded, 
sustain an instantaneous and involuntary (if temporary) change of domicile upon 
invasion, seems to offer inseparable difficulties. One is not domiciled at a town, but in 
a country. You may be domiciled in France though you may never mean to spend 
a week in any particular French town. Another possible hypothesis, that persons 
domiciled in the country invaded and resident at the place invaded, change their 
domicile, is obviously inconsistent with principle, as long as domicile is maintained 
as the criterion.] And he lost no time in removal, thus clearly showing that he did 
not mean to remain under the new régime. Mr. Sontag’s character, on the contrary, 
must have remained Dutch, and consequently hostile, until he quitted Holland for 
Altona. 

45It is worthy of notice that no importance seems to be attached to the fact that 
Amsterdam was also under French occupation in 1798 when this ship was taken. A 
house of trade, unlike a domicile, is established, not in a country, but in a town. 
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The Jonge Emilia, on the ground that she had been altogether left in the 
hands of French merchants and employed for seven consecutive voyages in 
the trade of France, ete. This is on the lines of The Vigilantia (supra). 
Is it unlawful to charter a vessel to an enemy? Certainly not. Is it unlaw- 
ful to do it again seven times? The inference seems to follow from the 
judgment; but what was its ground? Of course, a French merchant will 
earry on the trade of France, but the stress laid on the ‘‘seven times’’ 
seems to show that the mere charter to a French merchant does not, 
of itself, identify the vessel with French trade. It is the constant em- 
ployment (commencing after the outbreak of war), of the vessel in trade 
to and from France, with French produce and the imports of domiciled 
Frenchmen, that apparently makes her true owner’s employment of her 
one of the mercantile activities of France. This is just The Vigilantia 
over again.*® 

THE JOSEPHINE (4 C. Rob. 25). This case, decided on July 14, 1801, 
does not really seem to turn on house of trade, but on domicile. Otherwise 
it would be good authority for the as yet unsupported proposition that 
neutral-domiciled merchants carrying on a house of trade in a country which 
becomes belligerent with no partners domiciled there, cannot continue it 
post bellum exortem, except as belligerents quoad hoc. But clearly, I 
think, Mr. Skipwith, the proprieter in that case, was personally domiciled in 
Paris, where he was American consul. 

THE MADONNA DELLE Gracie (4 C. Rob. 195). This case is only noted 
on account of a curious confusion between trading with the enemy and 
having a house of trade in the enemy’s country. Escott had wines at 
Malaga, and Gregory at Barcelona. Both quitted Spain, and after some 
time exported some of their wine. Escott’s was condemned,*’ and Greg- 
ory’s released. All the reasoning of the former case, as to the danger 
of improper communications which would arise, if trade were allowed with 
the enemy, seems to apply to the latter also, yet the shipment in The 
Madonna delle Gracie was released (Feb. 10, 1802), on the ostensible ground 
that Gregory was not a trader, and had no house of trade in Barcelona, 
but merely stocked wine there for the use of the Mediterranean fleet. It is 
impossible to reconcile the reasoning of the two cases, and one is driven to 
the conclusion that The Madonna delle Gracie was wrong. There is 
just one little light, at the close of the judgment, tending to identify a 
*‘house of trade’’ with bricks and mortar. Commenting on the asserted 
fact that Mr. Gregory had not given up his Barcelona house, Stowell says, 
‘this was nothing more than his own mansion and not a house of trade.’’ 
Such an idea was afterwards repudiated in The Jonge Klassina. 


46 See The Juffrouw Elbrecht (supra) and The Jonge Ruiter (infra), where mere 
employment in belligerent trade, without charter, was held in the circumstances in- 
sufficient to condemn. In The Vigilantia, there was indeed no charter, but much identi- 
fication in the nature of the traffic. 47 The Hoop (1 C. Rob. 203). 
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Tue HermMan (4 C. Rob. 228). This is one of the most important cases 
on the subject. Mr. Rudolf carried on business at Emden and in Lon- 
don. Was he a London merchant or an Emden one? 

Mr. Rudolf was much in transit between the two places. He was domi- 
ciled in Emden, but had resided in London up to 1796. He was by birth 
a Hanoverian. At the time of shipment he was in London, but transiently. 
It is unfortunate for science that the two houses were obviously quite dis- 
tinct. In London Mr. Rudolf was a partner with Mr. Living; in Emden 
he was established on his own account, and the Living partnership had not 
the least interest in the Emden affairs. As an Emden neutral merchant, 
he ordered cheeses to be laded at Amsterdam, and consigned to the London 
establishment, but not so as to confer any interest on them. Stowell held 
that this was not trade with the enemy (March 19, 1802). The London 
house was not concerned in the transaction, except as possible agents. The 
mere fact that Mr. Rudolf was a partner in a London firm did not, any 
more than in Ostermeyer’s case, make him an Englishman in his affairs 
unconnected with that house. And his momentary presence in England (if 
such were the fact), made no difference. ‘‘I cannot think that a person 
being in London on such an occasional errand, and giving orders, during 
his stay here, for a shipment in the enemy’s country on account of his 
house at Emden, would, on that account, . . . render [his property] liable 
to be considered as British property, engaged in trade with the enemy.’’ ** 
That is to say, the Emden trader had not established a house of trade 
in London merely because he was there momentarily, ordering goods to 
be sent thither, to be received by a different firm of which he was an 
influential partner. Nor was the transaction undertaken by the latter 
firm, so as to make the transportation an act of trading with the enemy. 

This case will readily be distinguished from those that immediately 
follow, by the fact that a substantial interest and business was shown to 
exist in the neutral country. Where there is such a substantial business, 
it will be comparatively easy to represent the transactions, even of its 
partners, in the belligerent country, as modes of its activity, essentially 
neutral rather than belligerent. 

Tue Dree Gesroepers (March 25, 1802, 4 C. Rob. 232). This throws 
a most useful light on what amounts to engaging in the trade of a bellig- 
erent country. Mr. Grant, an American, came, as Mr. Murray did,** to 
Europe to look after his debts and to reclaim some property from France, 
as also to take back his wife and family who had been in England for the 
children’s education. This was in 1798, but as Mrs. Grant declined to 
hazard the risk of capture by French cruisers, Mr. Grant, instead of going 


48 This seems to discredit the modern proclamations which fulminate against the 
trade with persons “being in the enemy’s country.” 
49 The Bernon, supra. 
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to America, went to France * (Feb., 1800), to recover his debts. Unable 
to remit the proceeds, he bought vessels and cargoes which he sent to Eng- 
land, a startling proceeding at first blush—but after all, what is to prevent 
an American merchant from sending his own goods in his own ship from one 
friendly port to another? And the transaction might have passed, and 
did pass, when two of the ships were captured in the Channel. But Mr. 
Grant, encouraged, went farther. After visiting England he returned to 
France, got in more debts, and bought butter to send to Lisbon. This did 
for him. ‘‘What is this but a voluntary mercantile speculation in the 
enemy’s trade? It is not the case of a man withdrawing his property to 
England, but engaging in new speculations, and standing on the same foot- 
ing as any other merchant in the country of the enemy.’’ Yes, but may 
not an American merchant trade with France? Must every neutral in 
France put up his shutters at the outbreak of war? Is he not allowed to 
buy butter, in his character of a Philadelphia merchant, with the proceeds 
of sales made by him in that character? And if he buys it, is he not 
allowed to send it to a market? Seemingly not, though it is not clear what 
he isto do. He can buy bills, but why are bills better than butter? Would 
the result have been the same if the butter had been destined for the seat 
of his trade in Philadelphia—or for any American port? 

Stowell reinforces his decision, though disclaiming all necessity for 
reinforcement, by observing that Mr. Grant had ceased to act as a gen- 
eral merchant of America, confining himself to the shipment of the produce 
of his estates. ‘‘A person confining himself to the shipment of the produce 
of his own estate does not stand exactly on the same footing as a general 
merchant, retaining a mercantile domicile,®* by his house of trade.’’ Would 
that apply to a manufacturing exporter, and tend to restrict his per- 
missible dealings in belligerent countries? Or is the situation of a landed 
proprietor so far removed from vulgar trade, that it has no analogy 
to the position of a manufacturer? At any rate, Mr. Grant’s mercantile 
connection, if any, with America ‘‘hung by a mere thread.’’ ‘‘This is 
a transaction not originating in any purpose of remitting his funds to... 
America, but in an independent mercantile speculation from Cherbourg to 
Seville, or Lisbon. It is, I think, not entitled to be considered in an 
American character.”’ 

It is important, however, to notice that Stowell expressly refrained 
from pronouncing that the claimant was a French merchant. He only de- 
cided that he was not acting as an American merchant. He might be a 


50 The packet service between Dover and Boulogne remained uninterrupted through- 


out the war. 

51].e., retaining the power to represent his goods as concerned in the transactions 
of a substantial business in a neutral country, although the actual locale of the 
transactions may have been in a belligerent one. This is the only use (I think) of 


the term “domicile” by Stowell. 
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British merchant and, in such a case, the transaction was trade with the 
enemy. It is a little inconsistent to be, on the one hand, so sure that Mr. 
Grant was ‘‘standing on the same footing as any other merchant in the 
country of ‘the enemy,’’’ and, on the other hand, to reserve the possibility 
of his standing on the same footing as any other merchant in Britain. 
In spite of Stowell’s disclaimer, it seems reasonably clear that he was 
regarded as carrying on either a French or an illicit British trade, not 
because he might not buy butter and send it abroad for the benefit of an 
American business, but because he had practically ceased to have any 
commercial status in America. His house of trade was under his hat; if 
he took his hat to France, then it did not take much to infer that the 
house went with it. 

This case, therefore, supports our proposition that, if no substantial 
commercial establishment exists in the neutral country, it will be difficult 
to prove that the place where business is actually done is not the locale 
of a house of trade, and this, even if the volume of the business is very 
small and the circumstances special. 

THe VrienpscHaP (Feb. 2, 1802, 4 C. Rob. 166). Here, as in The 
Anna Catharina (infra), we find the phrase ‘‘having a house of trade’’ 
used of a sole proprietor. Stowell lays down the usual rule that a person 
engaged in the navigation of Dutch ships must be considered Dutch, and 
adds the curious rider that this will affect other trade of his which has 
‘no distinct national character.’’ He says: 


I do not mean to say that, if he had a house of trade at Hooge [in 
Denmark], from which a trade was carried on to other ports of the north, 
his employment in Dutch navigation would necessarily affect that par- 
ticular and distinct commerce; but it would, I think, spread its consequences 
over his affairs generally, and on such of his property as might be em- 
ployed in a course of trade that had no distinct national character belonging 
to itself. 


That is, the navigation of ships is not only analogous to the maintenance 
of a house of trade, it is almost equivalent to domicile. In fact, Mr. 
Barends’ (the master’s), career is examined from the point of view of 
residence; he is found to have been ‘‘very much resident in Holland,’’ 
and it is observed that ‘‘it is not an occasional visit to Altona or Hooge 
that will continue his native neutral character ... in opposition to a 
regular course of employment in the enemy’s country and trade.’’ This 
is a very singular hybrid situation. Unlike domicile, the employment of 
a master mariner does not confer on him a hostile character apart from 
his place of trade. Unlike house of trade, it does not extend beyond his 
actual business in the hostile country. This may fairly be regarded as 
a freak. I doubt whether Lord Stowell had completely analyzed the 
position, and probably it would be much more satisfactory to say that in 
the circumstances, the master had acquired a Dutch domicile. As a 
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matter of fact, apparently on his proving that he had ceased since 1798 
to reside in Holland, his ship was restored. 

THe ANNA CaTHarRiINA (4 C. Rob. 107). It was noted above that in 
The Liberty (Zacharie, Coopman & Co.), The Juffrouw Louisa Margaretha, 
The Hoop and The Jefferson, the term ‘‘house of trade’’ was apparently 
used as implying a partnership. The present case (Aug. 3, 1802) shows, 
like the text, however, that this is not necessarily its meaning. The judge 
refers (p. 110) to Mr. Robinson, ‘‘now described . . . as having a house 
of trade . . . at Curagoa.’’ 

For the rest, The Anna Catharina was a case of condemnation for em- 
barking in the privileged monopoly trade of the enemy.®? But we pro- 
ceed to cite from it some important observations on the position of per- 
sons trading to belligerent countries, and their risk of being considered 
merchants of those places. 


They have a stationed resident agent in the Spanish settlement, for the 
very purpose of conducting this permanent commercial undertaking. It 
is not, indeed, held in general cases, that a neutral merchant, trading in 
the ordinary manner, to the country of a belligerent, does contract the 
character of a person, domiciled there, by the mere residence of a stationed 
agent ; because, in general cases, the effect of such a residence is counteracted 
by the nature of the trade, and the neutral character of the merchant him- 
self. 


This is a cryptic and confused utterance, but it is plain that Stowell’s 
meaning is that a principal domiciled in a neutral country will not be pre- 
judiced by the residence and possible domicile of, or the trade done by his 
agent in an enemy country, provided it all comes under the head of 
trading ‘‘to’’ it. As a clear statement of that important point, it fur- 
nishes one of our most valuable points d’appui. 

THE PHa@nrx (Nov. 2, 1803, 5 C. Rob. 20). This well-known ease is 
only cited for completeness, and for the emphasis which it places on 
domicile (‘‘local residence’’),°* apart altogether from trade, as the cri- 
terion of national character. Westlake endeavored, on one occasion, to 
excuse the qualification of a general statement of Lord Stowell’s (restricting 
it to ‘‘merchants’’), by observing epigramatically that he must have 
meant merchants, because ‘‘ wherever there are cargoes, there is trading.’’ 
But this case shows that it is not true to say that wherever there are cargoes, 


52 But, in The Vreede Scholtys (Jan. 10, 1804, 5 C. Rob. 5, note), Stowell seems 
to think it doubtful whether the subjects of other Powers, who are, by exceptional 
favor, admitted to a close trade of a particular state, necessarily become affected with 
the belligerent character if that state goes to war. Perhaps there is a distinction 
between mere close trade and privileged trade—the latter bringing the trader into 
intimate relations with the government, and making the goods normally the property 
of the latter immediately on importation. 

53 The head-note speaks of the claimants as “personally domiciled”; the text speaks 


of “local residence.” 
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‘ 


there are merchants. A planter is not commonly termed a ‘‘merchant,”’ 
though he sells his produce. The main point of the case, of course, is 
that the produce of the soil, exported by its owner, is affected by the 
character of the place. ‘‘The possession of the soil does impress upon 
the owner ** the character of the country, as far as the produce of that 
plantation is concerned, in its transportation to any other country, what- 
ever the local residence of the owner may be.’’ Presumably this applies 
to mines, ranches, ete. To factories? 

Tue Diana (Dee. 19, 1803, 5 C. Rob. 60). Here Stowell again insists 
on the necessity of an intention for ‘‘permanent’’ residence as conferring 
an enemy character. Mere ‘‘trading residence,’’ therefore, is not (as 
Westlake seems to have imagined) prize-law domicile.™ 

Tue Ocean (5 C. Rob. 90). This is not the well-known case of The 
Ocean (3 C. Rob.), on imblockaded canals, but one decided on Jan. 27, 
1804. It shows that a person ‘‘settled as a partner in a house of trade 
in Holland’’ (and, we may take it, domiciled there), was at liberty to 
dissolve his partnership and withdraw his trade. Even though he was 
forcibly prevented from withdrawing his person, he could not be regarded 
as a Dutch subject. It may be noted, however, that he had ultimately 
escaped and returned to England; otherwise, one doubts whether he could 
have experienced the same leniency.* 

Tue Doornpaaa (5 C. Rob. 91, note). This shows that the party re- 
moving forthwith from the enemy or invaded country, may take his goods 
as well, without incurring enemy character. It is an interesting case, as 
it formed the basis of innumerable applications for the bounty of the Crown 
on the part of persons who did not fall within this lenient rule (Cf. 
Admiralty In-Letters, British Records Office, passim.** 


5¢Qu. “Possessor”? Would not the principle apply to a lessee or bona fide pos- 
sessor ? 

55 See Marshall’s masterly analysis of this case and the Boldes Lust in The Venus 
(8 Cranch, 253). 

56 As to withdrawal on the outbreak of war, see The Solde Hoop (1 Acton 32), and 
especially per Marshall, C. J., in The Venus (8 Cranch at p. 306). 

57 Halleck (International Law, II, c. 23, §6) seems to deny that a domiciled enemy 
can quit his domicile in safety on the outbreak of war; and cites The Venus (8 Cranch). 
See this case infra. Cf. per Marshall, C, J. (ibid.). “I cannot admit that an American 
citizen who had gained a domicile in England, during peace, and was desirous of return- 
ing home, on the breaking out of war, but was detained by force, could, under the 
authority of [The Indian Chief] be treated as a British trader, with respect to his 
property embarked before a knowledge of the war” (p. 301). 


(To be concluded in the next number.) 


EDITORIAL COMMENT 


THE FOREIGN POLICY OF THE UNITED STATES 


During the past few years, especially since the entrance of the United 
States into the World War on April 6, 1917, the question has been much 
mooted whether the policy of interested isolation, which had characterized 
American relations from the earliest days of the Republic, was to be 
eontinued, or whether the United States would cease its isolation and 
take an active part in the world’s affairs, not merely in its own interest, 
but in the interest of the states of the world. 

Many there were who thought that conditions had changed to such 
a degree that the policy of other days should be consciously renounced 
for a policy more in harmony with what were thought to be the needs 
of the more modern world. The recent treaty between Germany and its 
enemies, concluded at Paris during the course of 1919, and signed at 
Versailles on June 28, 1919, by American representatives, pledged the 
United States to an active participation not merely in the affairs of Europe, 
but in the affairs of the world at large. This treaty was twice considered 
by the Senate of the United States with a view to its advice and consent, 
and twice that advice and consent were refused. The question was one, 
however, upon which it was thought advisable to consult the people of the 
United States directly. 

The advantages and disadvantages of the Treaty of Versailles—of the 
old policy and of the new departure—were debated from one end of the 
country to the other, and United States Senator Warren G. Harding, of 
Ohio, was elected President, by 404 electoral votes out of a total vote of 
531; and by a popular vote of 16,138,914, in a total vote of 26,661,606. 

What is to be the policy of the new administration? For Mr. Harding 
is a Republican, the Senate is Republican, and the House of Representatives 
is Republican. 

Of this administration Mr. Harding is the mouthpiece of the United 
States in foreign affairs, although a treaty or convention to bind the 
United States must be ‘‘by and with the advice and consent of the Senate,’’ 
and then only ‘‘ provided two-thirds of the Senators present concur.’’ The 
President may propose: the Senate disposes. 

On March 4, 1921, Mr. Harding, having taken the oath of office as 
President of the United States, stated that policy in so far as he was then 
able to declare it, and as it depended upon him to frame it, in the inaugural 
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address which he delivered to his fellow-countrymen from the steps of 


the Capitol. 

In the first place, he seems to have stated in his own language, the 
policy to be found in Washington’s farewell address to his countrymen, 
and in Jefferson’s first inaugural address. Thus, in the first three para- 
graphs devoted to this phase of the subject, he said: 


The recorded progress of our republic, materially and spiritually, in itself proves 
the wisdom of the inherited policy of noninvolvement in Old World affairs. Confident 
of our ability to work out our own destiny, and jealously guarding our right to do so, 
we seek no part in directing the destinies of the Old World. We do not mean to be 
entangled. We will accept no responsibility except as our own conscience and judg- 
ment, in each instance, may determine. 

Our eyes never will be blind to a developing menace, our ears never deaf to the call 
of civilization, We recognize the new order in the world, with the closer contacts which 
progress has wrought. We sense the call of the human heart for fellowship, fraternity, 
and cojperation. We crave friendship and harbor no hate. But America, our America, 
the America builded on the foundation laid by the inspired fathers, can be a party 
to no permanent military alliance. It can enter into no political commitments, nor 
assume any economic obligations which will subject our decisions to any other than 
our own authority. 

I am sure our own people will not misunderstand, nor will the world misconstrue. 
We have no thought to impede the paths to closer relationship. We wish to promote 
understanding. We want to do our part in making offensive warfare so hateful that 
governments and peoples who resort to it must prove the righteousness of their cause 
or stand outlaws before the bar of civilization.1 


Mr. Harding did not mean, however, to convey the impression that 


the United States would stand aloof and refuse to enter into an association 
of nations. He sought to make clear in the next three paragraphs of his 
address, the kind of an association which he had in mind, and the purposes 
for which it was to be formed. Thus: 


We are ready to associate ourselves with the nations of the world, great and small, 
for conference, for counsel; to seek the expressed views of world opinion; to recommend 
a way to approximate disarmament and relieve the crushing burdens of military and 
naval establishments. We elect to participate in suggesting plans for mediation, con- 
ciliation, and arbitration, and would gladly join in that expressed conscience of progress 
which seeks to clarify and write the laws of international relationship, and establish 
a world court for the disposition of such justiciable questions as nations are agreed 
to submit thereto. In expressing aspirations, in seeking practical plans, in translating 
humanity’s new concept of righteousness and justice and its hatred of war into recom- 
mended action we are ready most heartily to unite, but every commitment must be 
made in the exercise of our national sovereignty. 

Since freedom impelled, and independence inspired, and nationality exalted, a world 
supergovernment is contrary to everything we cherish and can have no sanction by our 
republic. This is not selfishness; it is sanctity. It is not aloofness; it is security. 
It is not suspicion of others; it is patriotic adherence to the things which made us 
what we are. 

To-day, better than ever before, we know the aspirations of humankind, and share 
them. We have come to a new realization of our place in the world, and a new ap- 


1 Congressional Record, March 4, 1921, p. 2. 
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praisal of our nation by the world. The unselfishness of these United States is a thing 
proven, our devotion to peace for ourselves and for the world is well established, our 
concern for preserved civilization has had its impassioned and heroic expression. There 
was no American failure to resist the attempted reversion of civilization; there will 
be no failure to-day or to-morrow. 


Finally, he completed this portion of his address in three further 


paragraphs: 

The success of our popular government rests wholly upon the correct interpretation 
of the deliberate, intelligent, dependable popular will of America. In a deliberate ques- 
tioning of a suggested change of national policy, where internationality was to super- 
sede nationality, we turned to a referendum to the American people. There was ample 
discussion, and there is a public mandate in manifest understanding. 

America is ready to encourage, eager to initiate, anxious to participate in any 
seemly program likely to lessen the probability of war, and promote that brotherhood 
of mankind which must be God’s highest conception of human relationship. Because 
we cherish ideals of justice and peace, because we appraise international comity and 
helpful relationship no less highly than any people of the world, we aspire to a high 
place in the moral leadership of civilization, and we hold a maintained America, the 
proven republic, the unshaken temple of representative democracy, to be not only an 
inspiration and example but the highest agency of strengthening good will and promot- 
ing accord on both continents. 

Mankind needs a world-wide benediction of understanding. It is needed among 
individuals, among peoples, among governments, and it will inaugurate an era of good 
feeling to mark the birth of a new order. In such understanding men will strive 
confidently for the promotion of their better relationships, and nations will promote 
the comities so essential to peace. 


Mr. Harding’s task during the ensuing four years will be, in so far 
as he deems it advisable, or conditions permit, to translate these words 
into facts. Whether it can be done, or how far it can be done, perhaps 
he himself does not know at present. It is a chart, as it were, for the 
Ship of State, should it put to sea under his guidance. 

For the moment, both at home and abroad, all is expectancy. 

JAMES Brown Scorr. 


CHARLES EVANS HUGHES—THE NEW SECRETARY OF STATE 


On March 4, 1921, immediately after the delivery of his inaugural 
address, President Harding stepped into the Senate of the United States, 
then in executive session, and himself laid before it the name and asked 
for the confirmation of Charles Evans Hughes as Secretary of State of 
the United States. 

This was promptly done, and the other members of the Cabinet whose 
names President Harding had in like manner laid before the Senate were 
also confirmed. Mr. Hughes took the oath of office on the morning of the 
5th, and entered upon the performance of his duties as Secretary of State. 

Mr. Hughes is so well known to his fellow-countrymen that the account 
of his appointment might well stop here. The office is, however, a special 
one, and requires special attainments on the part of a successful Secretary. 
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It needs, in the first instance, a large experience in governmental affairs, 
for public business is usually on a different scale, and is generally con- 
ducted in a different manner from the ordinary business of private life. 
Mr. Hughes has had large experience with governmental affairs. He was 
Governor of the State of New York for almost four years—January 1, 
1907, to October 6, 1910. As such, he came into constant touch with the 
legislature, and learned from experience how legislative bodies approach 
their tasks. 

In the next instance, it requires a judicial mind. The claims of nations 
will pass across the desk of the Secretary of State—not merely the claims 
of the United States, but of foreign nations, and they must all be consid- 
ered and decided according to the principles of law and of conduct which 
apply to all states, not to the favored few. The advocate is here out of 
place. Legal training is required, but it is the legal training which leads 
to just judgment. Mr. Hughes possesses the judicial mind, for from 
October 10, 1910, to June 10, 1916, he was a justice of no less a body 
than the Supreme Court of the United States. 

In the discharge of his duties, Mr. Hughes passed not merely upon 
claims of individuals, but upon the claims of States, delivering the notable 
judgment, fixing in the sum of $12,393,929.50, the share of the debt of 
Virginia which the State of West Virginia should pay, because of its 
separation from that State,—a judgment with which the State of West 
Virginia has since complied. 

‘‘Great states,’’ said his former colleague, Mr. Justice Holmes, in an 
earlier phase of the case, ‘‘have a temper superior to that of private liti- 
gants.’’ 

In the third instance, it requires character. No man has ever accused 
Mr. Hughes of a lack of character, whether it be in the trial of a case in 
court, where every effort is strained for a verdict for his client, or in the 
politics of his State of New York, when he stood twice for Governor, and 
was elected, or in the United States at large, when he stood, in 1916, for 
the Presidency of the United States, and lacked but the vote of California 
to be elected. And no man in this largest of spheres, in intercourse with 
states which taken together make up the Society of Nations, will accuse 
him of a lack of character. What the United States should have, he will 
insist upon having; what the foreign nations should have of the United 
States, he will grant. 

Mr. Hughes has lived in the atmosphere of judicial settlement from 
early manhood, and in the fullness of his powers, and in possession of the 
great office of Secretary of State, he may be expected to stand for the 
judicious conduct of international affairs as well as the judicial settlement 
of disputes between states. 


James Brown Scort. 
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THE COSTA RICA-PANAMA BOUNDARY DISPUTE 


Ever since Spanish control over the Isthmus of Panama ceased and the 
adjacent Central and South American countries became independent states, 
the location of their international boundary across the Isthmus of Panama 
has been the subject of dispute and negotiations almost continuously down 
to the present time. 

It was believed that this boundary was definitely settled from Punta 
Burica on the Pacifie to the Central Cordillera by the acceptance by both 
Costa Rica and Panama of that section of the boundary as defined in the 
1900 award of President Loubet of the French Republic, and from the Cor- 
dillera to the Atlantic by the interpretation given the Loubet award by 
the 1914 award of Chief Justice White of the United States. 

The recent action of Panama, however, in asserting title to Costa Rican 
territory, as defined by the Loubet award at the Pacific end of the boun- 
dary, has added a new chapter to this controversy. 

This last phase of the long-continued controversy arises from a dispute 
as to the interpretation of the award of President Loubet under the boun- 
dary arbitration treaty of 1896 between Costa Rica and Colombia. Since 
that award was rendered Panama has become the antagonist of Costa Rica 
in this controversy, having succeeded Colombia as one of the parties in 
interest owing to their separation in 1902. 


By the terms of the Loubet award the boundary was defined as follows: 


The frontier between the Republics of Colombia and Costa Rica shall be formed by 
the counterfort of the Cordillera which starts from Cape Mona on the Atlantic Ocean, 
and closes on the north the valley of the river Tarire or river Sixola; thence by the chain 
of the watershed between the Atlantic and the Pacific to about the ninth parallel of 
latitude; it shall then follow the line of the watershed between the Chirique Viejo and 
the affluents of Golfo Dulce, ending at Punta Burica on the Pacific Ocean. 


Neither Costa Rica nor Panama questioned the validity or the effective- 
ness of the award as to the boundary line established by it from Punta 
Burica on the Pacific coast to the point located on the Central Cordillera, 
but as to the line awarded from that point to the Atlantic coast, the 
Government of Costa Rica refused to accept the award. The principal 
objections urged by Costa Rica against the validity of the Atlantic section 
of the award boundary were that it extended for its entire length through 
territory which Costa Rica had always held in undisputed possession, and 
which consequently, by the terms of the arbitration treaty, was outside 
the scope of the arbitration, and also that the award was defective on 
account of the uncertainty and ambiguity and vagueness of the description 
of this section of the boundary which was confined merely to general in- 
dications of direction, and that the actual geographical conditions along 
the course of the line did not support the assumed conditions upon which 
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these general indications were based, and generally because the award 
line was not justifiable on the merits of the case. 

The Government of the United States was drawn into the controversy 
regarding the Loubet award in its early stages, and finally, in response 
to the desire of both Costa Rica and Panama that it should lend its good 
offices in bringing about arbitration, undertook the part of mediator. The 
result of this mediation was the conclusion of a treaty in 1910 between Costa 
Rica and Panama for the submission of this dispute to the arbitration of 
the Chief Justice of the United States. 

In Article I of this treaty it is recited that both parties considered that 
the boundary between their respective territories designated by the Loubet 
award ‘‘is clear and indisputable in the region of the Pacific from Punta 
Burica to a point beyond Cerro Pando on the Central Cordillera near the 
ninth degree of north latitude.’’ No question, therefore, with respect to 
this portion of the line was raised or argued in the arbitration proceedings 
before Chief Justice White under the treaty of 1910. 

It is further recited in Article I of the treaty that the parties ‘‘have 
not been able to reach an agreement in respect to the interpretation which 
ought to be given to the arbitral award as to the rest of the boundary 
line’’ and for the purpose of settling this disagreement, they agreed to 
submit to the decision of the Chief Justice of the United States the fol- 
lowing question: ‘‘ What is the boundary between Costa Rica and Panama 
under and most in accordance with the correct interpretation and true 
intention of the award of the President of the Republic of France made 
the 11th of September, 1900?’’ 

The same article of the treaty which submits this question for decision, 
further provides that— 

In order to decide this the Arbitrator will take into account all the facts, circumstances, 
and considerations which may have a bearing upon the case, as well as the limitation of 
the Loubet award expressed in the letter of His Excellency Monsieur Deleassé, Minister 
of Foreign Relations of France, to His Excellency Senor Peralta, Minister of Costa Rica 
in Paris, of November 23, 1900, that this boundary line must be drawn within the con- 


fines of the territory in dispute as determined by the Convention of Paris between the 
Republie of Costa Rica and the Republic of Colombia of January 20, 1886. 


In the arbitration proceedings, Costa Rica and Panama differed as to 
whether or not the merits of the dispute submitted to President Loubet 
should be reéxamined in order to determine the question submitted to 
Chief Justice White. Panama contended that the question submitted called 
for a mere verbal interpretation of the Loubet award. Costa Rica, on the 
other hand, insisted that the scope of the arbitration was enlarged beyond 
the mere interpretation of the Loubet award, in a verbal sense, by per- 
mitting the intention attributable to the former arbitrator to enter into the 
interpretation of the award, and by requiring the arbitrator in deciding 
this question to take into account all the facts, circumstances and con- 
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siderations having a bearing upon the case, thus insuring that the award 
should be reformed and the boundary fixed in accordance with the merits 
of the controversy. 

It was also pointed out in support of the Costa Rican contention that 
the records of the negotiations resulting in the new treaty of arbitration, 
showed that both sides understood and intended at the time the treaty 
was made that the jurisdiction of the arbitrator was to go beyond a mere 
verbal interpretation of the Loubet award. Among the official records 
of these negotiations, which were presented in support of the Costa Rican 
contention, was a copy of a communication sent to the Government of 
Panama by Secretary of State Knox, acting as mediator in negotiating 
this treaty, in which he stated that ‘‘there was no intention to limit the 
boundary issue between Costa Rica and Panama to the mere interpretation 
of the Loubet award; that the United States thinks, and has stated, and 
now repeats that the crucial matter to be submitted to arbitration is the 
respective contentions of the two Republics, as to the true boundary line.’’ 

It also appears from an examination of the printed record of the 
arbitration proceedings that Panama admitted the necessity of going back 
of the Loubet award in order to determine the location of the boundary 
in certain contingencies contemplated by the terms of submission. One 
of these contingencies turned upon the question of whether or not the 
Chief Justice would support Costa Rica’s contention that the Loubet award 
line extended for its entire length through undisputed territory of Costa 
Rica. On this point it was admitted in the Panama case that ‘‘if any 
part of the line fixed by President Loubet did, in fact, lie outside the 
limits fixed by the convention of 1886, that part would require modification 
and it would be necessary for the present arbitrator to substitute for it 
such line as he should determine to be ‘most in accordance with’ what he 
should find to be the true intention of the award.’’ 

It so happened that the precise contingency thus anticipated entered 
into the decision of this case. The arbitrator found, as a matter of fact, 
‘*that as the line of boundary fixed by the previous award from Punta 
Mona to the Cordillera was not within the matter in dispute, or within 
the disputed territory, it results that such award was beyond the submis- 
sion, and that the arbitrator was without power to make it, and it must 
therefore be set aside and treated as non-existent.’’ 

It was, therefore, necessary for the Chief Justice to lay down a wholly 
different line, and pursuant to the terms of submission requiring the arbi- 
trator to define the boundary ‘‘under and most in accordance with the 
correct interpretation and the true intention of the Loubet award,’’ Chief 
Justice White fixed as the boundary the dividing line between the disputed 
territory and the undisputed territory, thus approaching, as nearly as 
possible, the line of the Loubet award which had to be discarded because it 
ran through undisputed territory. 
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Costa Rica accepted the award of the Chief Justice, although believing 
that on the merits of the question they were entitled to a much more 
favorable boundary. 

Panama refused to accept the award, on the sole ground that the 
arbitrator had exceeded his jurisdiction in laying down a new line which 
did not conform to their interpretation of the Loubet award. 

This objection of Panama to the White award was argued at length 

in an official communication from the Legation of Panama at Washington 
to the Secretary of State of the United States, dated October 20, 1914, and 
in view of the recent developments it is important to note that in the 
same communication Panama took occasion to reiterate its acceptance of 
the Pacific section of the Loubet award, which, as above stated, had been 
confirmed and accepted by both countries in the same treaty which had 
submitted the Atlantic section of that award to this arbitration. In this 
note it is stated that— 
By the terms of the convention the line of the Loubet Award was recognized as binding 
upon the parties. As to about one-half of that line (from Punta Burica to a point 
beyond Cerro Pando), it was expressly stated that no question whatever existed, and 
that portion of that boundary is in no way involved in the present arbitration. It is 
and remains the boundary, not because the parties by agreement selected it, but simply 
and solely because President Loubet awarded it. 


It is difficult to understand, therefore, on what grounds Panama bases 
her recent action questioning and attempting to repudiate the Pacific 
section of the Loubet award boundary from Punta Burica to the Central 
Cordillera. 

If Panama persists in her present attitude of disregarding both the 
Loubet and White awards, and succeeds in having the whole boundary 
question reopened, it is quite possible that in any new arbitration on the 
merits, Costa Rica will obtain as the boundary on the Atlantic, under the 
controlling principle of the uti possidetis of 1821, the Chiriqui River, 
opposite the Escudo de Veragua, whereby Panama would lose all of the 
Atlantie coast which she gained under the Loubet award, including the 
splendid harbor of Boca del Toro. 

By the treaty of 1903 between the United States and Panama, the 
United States guaranteed the independence of Panama, which places the 
United States in a special relation to this question, and imposes upon it 
the duty of determining the extent of the territory of Panama covered 
by this guarantee. If the United States is satisfied that the territory of 
Panama, to which the guarantee of independence applies, is bounded by 
the Loubet award line from Punta Burica on the Pacific to the Cordillera, 
and by the White award line from the mouth of the Sixaola River on the 
Atlantic, following that river and the Yorquin River to the divide between 
the Changuinola and Tilorio Rivers, thence to the Cordillera, the boun- 
dary dispute between Panama and Costa Rica could be definitely settled 


240 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


by a treaty between the United States and Costa Rica (if Costa Rica should 

desire such an arrangement) guaranteeing the independence of Costa 

Rica, and specifying the boundaries of the territory so guaranteed. 
CHANDLER P. ANDERSON. 


THE FIRST ASSEMBLY OF THE LEAGUE OF NATIONS 


So great an event as the First Assembly of the League of Nations 
requires notice in these pages. The Treaty of Versailles was signed on 
June 28, 1919, and under its terms a Secretary-General was named for the 
League, authorized to organize a permanent staff. By January 10, 1920, 
the necessary ratifications of the treaty had been deposited and the treaty, 
with the Covenant of the League contained in its first 26 articles, became 
operative. The Council of the League met six days later, and some ten 
times thereafter. The Secretariat was rapidly expanded, often the main 
consideration in public organizations, so as to include about 150 persons. 
Under the provisions of the League, the International Labor Organiza- 
tion held two conferences at Washington and Genoa. The jurists met at 
The Hague, the Finance Conference at Brussels, the Health Conference 
at London, the Passport Conference at Paris, etc. Few opportunities for 
‘*Conferences’’ were neglected and, as in case of Labor, they were often 
on a large scale and involved large expenditures. The Council of the 
League, representing four great and four lesser Powers only, stood sponsor 
for this activity. The Assembly of the League was delayed in the hope 
that the United States might participate. At last it was called to meet on 
November 15th at Geneva. A few days prior thereto the election in the 
United States, by an overwhelming vote, declared against the policies of 
President Wilson and against any ratification of the Treaty of Versailles 
without reservation. 

The Assembly met at Geneva, November 15, 1920, at eleven o’clock. 
At the opening session, M. Hymans was chosen President by a large ma- 
jority, after the attempt to make him President by acclamation had been 
defeated. His election was intended as a tribute to Belgium for her part 
in the great war. The further consideration that none of the great Powers 
eared to see the Presidency go to another great Power might be suspected, 
though not announced. 

During nine months the Secretariat had prepared data for action, and 
this expedited the labors of the Assembly. The Covenant had been drawn 
by the Allied and Associated Powers, and the neutral nations had no par- 
ticipation. These, therefore, had their first opportunity in the international 
enterprise at the Assembly. Forty-two nations were entitled to represen- 
tation. All were present by their delegates, except Nicaragua and Hon- 
duras. The Persian delegate only arrived after having suffered an attack 
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from bandits, in which his secretary was killed. There was a not unnatural 
disposition toward localism in the action of the delegates. The 16 Latin- 
American nations, the Asian, and Australasian contingent showed a certain 
solidarity, as when the latter two succeeded in placing China in the Council. 

The analysis of the proceedings by Mr. Arthur Sweetser has been mainly 
used in this statement, though with frequent direct consultation of the full 
official record and publications. Mr. Sweetser says that ‘* probably one of 
the most important results of the First Assembly will be to universalize the 
League, or rather to attenuate the interests throughout a wider world field. 
Immediately after the war and during the domination by the big Powers, 
the League was tempted to focus too closely on European problems and to 
neglect the extra-European viewpoint. This tendency received several rude 
shocks during the Assembly, especially when the British Dominions attacked 
the budget and Canada protested against too frequent conferences at a 
distant center.’’ Thus the little problems as those of ‘‘Eupen and Mal- 
medy,’’ which showed largely in the agenda, were not mentioned, and 
those like the ‘‘Tacna-Arica’’ dispute and the Shantung question loomed 
up to importance. 

In positive legislation the Assembly dealt with its own secretariat, but 
‘‘super legislation’’ as to affairs in general was conspicuous by its absence. 
The notable example of this was in the action as to a Permanent World 
Court. The Assembly was urged to establish such a tribunal by its own 
action, without submitting the scheme for ratification to the Powers them- 
selves. It wholly refused to take this course and merely unanimously ap- 
proved the scheme adopted for submission to the states. The Assembly 
asked the three Scandinavian Powers and Holland if they would be willing 
to send small forces to keep order at Vilna during the plebiscite. Sweden 
alone acceded without condition. 

The delegates had been, in the main, instructed beforehand by their 
governments as to the agenda, and as to new matters arising they largely 
consulted their home authorities by cable and telegraph. 

The Assembly in no way undertook to execute the Treaty of Versailles. 
It admitted all neutral states and two enemy states to its membership, and 
its main labors were bestowed on self-organization. It decided to meet at 
least annually, and regularly to assemble on the first Monday in September. 


Officers of the Assembly 


M. Paul Hymans of Belgium was named by the Council temporary pre- 
siding officer and was elected President. The President of Switzerland, 
M. Motta, was chosen Honorary President of the Assembly. A general or 
steering committee was constituted, consisting of the President and 12 
vice-presidents. The names included are eminent names: M. Paul Hymans 
of Belgium, Rt. Hon. A. J. Balfour of Great Britain, H. E. Tomaso Tittoni 
of Italy, H. E. Léon Bourgeois of France, H. E. M. Quinones de Léon, of 
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Spain, Senor Don Antonio Huneeus of Chile, H. E. M. Branting of Sweden, 
Viscount Ishii of Japan, M. Jonkheer Van Karnebeek of the Netherlands, 
H. E. Dr. Honorio Pueyrredon of Argentina, who was replaced December 
llth by M. Blanco of Uruguay on the withdrawal of the Argentine dele- 
gation; H. E. Dr. Edouard Benes of Czecho-Slovakia, Sir George Forster 
of Canada, and H. E. Dr. Rodrigo Octavio Langaard de Menezes of Brazil. 
The work of the Assembly was divided between ix committees as fol- 

lows: 

. General Procedure and Amendments. 

. Technical Organization. 

. Permanent Court of International Justice. 

. Secretariat and Budget. 

. Applications for Admission. 

. Disarmament, Mandates, and Economic Blockade. 


There were about 40 representatives on each committee, one from each 
state, and these committees were centers of private debate. Their conclu- 
sions were generally supported by the Assembly, but not always, as in the 
admission of Albania. 

The rules of procedure, as drafted by the Secretariat, were, in the main, 
adopted. By their provisions, cloture may be ordered by a majority, but 
all decisions, other than as to procedure or when otherwise provided by 
treaty, must be by unanimity. 

There were 30 sessions of the Assembly, and all were public and fully 
and promptly reported to the press. 

Fourteen nations applied for admission. Six were admitted to mem- 
bership, four others to participate in the technical organizations as a step 
toward membership, and four were, for the present, refused. Austria and 
Bulgaria were the only enemy states applying for membership and both 
were admitted. Four states, formerly parts of Russia, Esthonia, Latvia, 
Lithuania and Georgia, on account of the menace of Soviet Russia, though 
admitted to the technical organizations, were not admitted to full member- 
ship in the League. Armenia, Azerbaidjan, the Ukraine and Lichtenstein 
were refused admission. The League thus increased its membership to 
include 48 members and four partial members. 


The Assembly and the Council 


There were important differences as to the relationship of the Assembly 
and the Council of the League. The Peace Treaties entrust certain matters 
to the Assembly and certain other matters to the Council. Many matters 
appropriate for the action of the League are not specifically assigned to 
either. The Council was designed, as is apparent, to consolidate control in 
the hands of the great Powers and the four little Powers were to be always 
in the minority when the great Powers agreed. The United States, how- 
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ever, having so far omitted to ratify the treaty or join the League, her 
seat on the Council continues vacant, and great and little Powers each have 
four votes, and this has much strengthened the influence of the lesser states. 
There seems to have been much feeling as to whether the tail should wag 
the dog or the dog should wag the tail, whether the small Council should 
control the big Assembly, or vice versa. There can be no doubt that in 
the long run the axiom that a part is less than the whole cannot be ignored. 
In the meantime, the Assembly adopted unanimously, as Mr. Sweetser says, 
‘‘a long analytical report which laid down the principle that while each 
party should be supreme in those matters especially assigned to it, in all 
other matters neither body should interfere with a subject which has be- 
come the special charge of the other.’’ It cannot be thought that this is 
a satisfactory, complete, and final settlement. In the first place, it is the 
act of one of the two contesting bodies and not of both, even though the 
members of the Council sat in the Assembly. The Assembly is the great 
council of the League in which every member is directly represented. If 
the Council, in which eight Powers, or one-sixth of the entire membership, 
are directly represented, can override the Assembly, it will be a situation 
so anomalous that it must be temporary. There exists, apparently, and 
the ‘‘analytical report’’ intimates this, no supreme authority to decide 
between the claims of the two bodies. The organization seems to have 
points of resemblance to the Constitution of the United States with the 
Supreme Court omitted. The adjustment is temporary and imperfect. 
It will take its place among the many compromises which great combina- 
tions seem to entail. The only serious conflict which in fact arose, how- 
ever, seems to have been precipitated by Lord Robert Cecil’s and Dr. Nan- 
sen’s pressure upon the Council as to the lack of action on Mandates. 


Mandates 


On December 18th the Assembly adopted the following Recommenda- 
tions regarding the Mandate Commission: 

(1) The Members of the Commission should not be dismissed without the assent 
of the majority of the Assembly. 

(2) The Commission should contain at least one woman. 

(3) The Mandatories should be asked to present to the Commission a report on 
the recent administration of the territories now confided to their care. 

Recommendations as to Mandate “A.” 

(4) The Mandatory should not be allowed to make use of its position to increase 
its military strength. 

(5) The Mandatory should not be allowed to use its power under the Mandate to 
exploit for itself or its friends the natural resources of the Mandated Country. 

(6) An organic law should be passed in the mandated territories as soon as pos- 
sible and before coming into force, should be submitted to the League for consideration. 
General Recommendations. 

(7) Future draft Mandates should be published before they are decided on by 


the Council. 
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Lord Robert Cecil, in presenting these recommendations, ‘‘drew atten- 
tion to the fact that no definite proposals were put forward with regard to 
Mandates B and C. These mandates could be very little more than a repe- 
tition of the conditions contained in the Covenant, since the mandated terri- 
tories were to be administered as part of the territory of the Mandatory.’ 

These provisions and suggestions apply to the Mandate of Japan over 
the Island of Yap and are significant in the discussion arising as to the 


? 


same. 

Mr. Arthur Balfour, in rejecting any idea of control of the Council as 
to Mandates to be exercised by the Assembly, said that ‘‘ As the representa- 
tive of Great Britain in the Council, he must regard himself as absolutely 
free to consider these problems on their merits, unrestricted by anything 
which the Assembly might do on that day or on any other day.’’ He said 
the Council had refused a representative to labor on the committee and 
intimated that it must, therefore, refuse it to women, and that the Council 
must decide. He said ‘‘The problem of the Mandated territories was ex- 
tremely difficult. It would not conduce to the final success of this experi- 
ment if the only view of the League of Nations was that the Mandatory 
Powers should have all the responsibility and all the trouble and none of 
the benefit.’’ It must be noted that M. Bourgeois of France ‘‘wished to 
associate himself entirely with the observations made by Mr. Balfour,’’ 
but followed with conciliatory words. Mr. Balfour, moreover, said that 
the Council alone was charged with carrying out the clauses as to Man- 
dates; that the Assembly would take such action as it saw fit, but this 
action would be considered by the Council only as a matter of courtesy 
and not at all of right. 

The general effect of the Assembly, Mr. Sweetser thinks, was to add 
energy and liberality to the Council, which inclined to paralysis and con- 
servatism. It is notable that the Assembly in every resolution adopted left 
to the Council all executive duties thereunder. The Scandinavian countries 
sought to provide some scheme of rotation for the representation of the 
little countries in the Council. This proved too intricate and difficult for 
adoption. The four places of small countries in the Council went, first to 
Spain on account of her neutrality, and even more on account of her close 
relation with the Latin-American Powers; secondly, to Brazil as a leading 
South American State. There was a very hot contest as to the two remain- 
ing places, which Belgium and Greece had held. Finally, Belgium was 
chosen, largely as a tribute to M. Hymans, and, on the fourth ballot, to 
the general astonishment, China was chosen. Mr. Wellington Koo, late 
Minister of China at Washington, had strongly pressed for the placing of 
a lesser Asiatic state habitually on the Council. Australia and New Zea- 
land joined the Asian nations, which were led by Japan. Canada and sev- 
eral South American States also joined them, and victory was won. The 
Council is therefore made up for this year of representatives of five Euro- 
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pean Powers, Great Britain, France, Italy, Spain and Belgium; of two 
Asiatic Powers, Japan and China, and of one American Power, Brazil. 
Northern Europe, Central Europe, Eastern Europe, all Africa (in its own 
right), and all North and Central America are omitted. All South America 
is represented by one vote. 

It ought to be observed that China alone was reported as favoring the 
claims of the United States in the Council in dealing with the Mandate 
over the Island of Yap. 

Treaties 


The registration and publication of treaties is an important function 
of the League. Before the adjournment of the Assembly, 69 treaties had 
been registered, among them 15 from Great Britain, 12 from Germany, 
and nine from France. The first treaties of the United States to be regis- 
tered were agreements with Sweden for extension of copyright, and modi- 
fication of consular agreements. The United States, not being a member of 
the League, did not submit them for registration, but Sweden did. This 
must be the case with our treaties in general. The other party will be a 
member of the League and bound by its requirements. 


Economic Blockade 


The Committee on Economic Blockade (the weapon of the League 
against states breaking their covenant in the matter of war) reported so 
elaborately that action was postponed and a committee to report through 


the Council to the next Assembly was provided for. 


Amendment of the Covenant 


The Seandinavian Powers had long advocated amendments providing 
for an annual meeting of the Assembly, rotation among the lesser Powers 
represented on the Council, relaxation of economic blockade in certain 
cases, and wide extension of arbitration. Canada proposed to the Assem- 
bly the elimination of Article X, to which she and the United States Senate 
were especially hostile. Argentina proposed that it be made possible for 
all sovereignties to join the League. It was finally agreed, however, with 
substantial unanimity, to appoint a Committee on Amendments and await 
its report at the next Assembly. The committee was apparently to be 
chosen by the Council. The representative of Argentina had voted alone 
against this arrangement, and at once, on its adoption the Argentine dele- 
gation issued a simultaneous note to the President of the Assembly and to 
the press, withdrawing from the Assembly. 

The provision requiring an Annual Assembly was incorporated in the 
rules of procedure. 

On the amendment eliminating Article X from the Covenant, no vote 
was taken, but there was apparent willingness to interpret the article so as 
to meet the objections put forward in the United States. 


246 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


The Committee on Admission of States expressly declared that this 
article ‘‘does not guarantee the territorial integrity of any member of the 
League.’’ All members of the League have been notified, under a decision 
of the Council, to submit amendments not later than March 31st. While 
it may be very well to do so, the question at once arises, how does the Coun- 
cil obtain the right to limit the members of the League in their transactions 
with that body or its committee? The presiding officer very commonly 
appoints a committee, as the Council chose this committee, but he has no 
authority to prescribe its actions or its relations with the body which directs 
its creation. It has been much suggested that through this Committee on 
Amendment an agreement with the United States may be reached, subject 
always to ratification by the Senate, on the one hand, and by the Assembly 
of the League on the other. Of course, the participation of the President 
on the part of the United States in such adjustment under our Constitution 
would be as essential as that of the Senate. 

A committee, appointed therefor, examined into the Secretariat and 
Budget, holding 12 sessions for that purpose. The result was in the main 
approval, but with certain suggestions of change. Very warm criticism 
as to the ample salaries provided was heard, especially from India, New 
Zealand and Australia. The committee, however, advised no change in 
them. The committee recommended a five-year limitation on the tenure 
of members of the Secretariat, but the Assembly rejected this suggestion 
on the ground, apparently, that if it were adopted, it would be difficult to 
get good men to serve. 

Budget 


The budget for 1921 required 21 millions of gold francs, including 
7 millions for the Labor Office. Notwithstanding criticism, by India, New 
Zealand, and Australia, it was approved. Resolutions to speed up the 
states in paying their quotas and, also, guaranteeing economy, were adopted. 


Allocation of Expenses 


By the Covenant, the expenses were allocated to the member nations 
on the basis of the International Postal Union system. This expedient, 
which had been thought very clever, proved improvident, as that system 
was unscientific and haphazard. It was debated whether the Covenant 
be amended or the Postal Union be induced to improve its system. The 
latter plan, being believed more feasible, was, therefore, adopted and the 
Council was requested to appoint a committee to seek to procure such 
reformation. This indicates the difficulties found in any modification of 
the Covenant. 

Reduction of Armament 


The menace of Russia, the anticipation (since confirmed) that military 
demonstration might be required to force Germany to agree to reparation 
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as demanded, and the action of the United States in proceeding to increase 
its armament, seem to have discouraged the Assembly as to this matter. 
It may be noted, however, that Great Britain, Japan, and other Powers 
were proceeding quite as energetically as the United States to increase 
their naval strength. The Covenant gives the League the power of enquiry 
and recommendation as to armament, and no more. The Council in August 
last created a Permanent Military, Naval and Air Commission. This com- 
mission, made up of Army and Navy officers of the represented states, 
drew up proposals for interchange of military and naval information, 
pursuant to the Covenant. In November they asked the Council to request 
the United States to send a representative to sit in consultation with them. 
The Council, accordingly, December Ist, asked the United States to name 
such a representative without committing itself to anything. President 
Wilson declined to appoint such a representative, not feeling justified while 
the United States was not a member of the League. 

Recommendations were adopted by the Assembly asking the Council, 
Ist, to submit, for acceptance, to members of the League an undertaking 
not to exceed the current military budget during the next two years, except 
at the request of the League or under exceptional circumstances; and 2nd, 
to request the Permanent Military, Naval and Air Commission to complete 
its technical examination as to the present condition of armaments, and 
to instruct a temporary commission of experts in political, social, and 
economical matters, to submit proposals for reduction of armament, and 
also to provide for the publication, exchange, and verification of military 
information; to initiate the investigation of the private manufacture of 
munitions; and to consider international control of traffic in armaments. 
The Assembly declared its approval of the Convention of St. Germain for 
the Control of the Trade in Arms and Ammunition. The United States, 
it should be added, is now the greatest exporter of arms among the nations. 


The Permanent Court 


The paramount achievement of the League is believed to be the practical 
completion of the Permanent Court of International Justice. The plan 
was adopted by a unanimous vote of the Assembly, and ere a year passes 
it is hoped the court will be sitting permanently at The Hague. Under 
the Covenant of the League, the Council appointed a Committee of Jurists, 
which met at The Hague during the last summer and sat for some five 
weeks. Mr. Root and Dr. James Brown Scott, not by appointment of their 
government, but upon invitation, participated. The findings of the com- 
mittee were severely modified by the Council and thus altered were recom- 
mended to the Assembly. A full committee of the Assembly considered 
them and recommended further changes. The project, thus modified, was 
adopted by the Assembly. It was then referred to the several nations 


for ratification. 
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The modification by the Council and Assembly of the project (1) did 
away with compulsory adjudication as to nations, though a protocol was 
adopted by which states, so desiring, may adopt the principle as in the 
original project or with this modification; (2) the Assembly decided that 
ratification of the project by the individual states was requisite, and that 
the court should come into being on ratification by a majority of the 
members of. the League. 

Members of the League who do not ratify will then be bound, and 
subject to the obligations imposed and entitled to the rights provided. 
The League will meet the cost of the court. The delegates of 22 states, 
before the Assembly adjourned, signed the protocol prepared by the Council 
for signature, a number just sufficient to establish the court, if the nations 
thus represented ratify. Representatives of all four of the great allied 
Powers and the delegates of four lesser Powers signed the protocol for 
compulsory adjudication. The court will have eleven judges, chosen for 
terms of nine years. A list of names is to be submitted, mainly prepared 
by the Hague Court of Arbitration. This list is voted on separately by 
the Council and the Assembly. Those chosen by both constitute the court. 
This would seem an ideal system for securing a body of great maturity, 
not to say senility. Young men can seldom hope to be known to these 
three bodies, namely, the Hague Court, the Council, and the Assembly. 
It is, however, like our Constitution, a compromise. The great Powers 
prevail in the Council, and the lesser Powers in the Assembly. A candi- 
date who satisfies both, wins. Any nation desiring may ratify the ordinance 


creating this tribunal, and share its benefits. Thus, the United States may 
participate in every way without joining the League. 


Technical Organizations 


It was proposed to create three commissions, autonomous, but subject 
to the Council and Assembly, each with a staff and an annual meeting, 
to carry on the international work as to health, transit, economics, and 
finance. 

Mr. Rowell of Canada sharply attacked this project, as creating such 
an elaborate and expensive machinery, and as calling for so many con- 
ferences remote from many of the countries involved. These organizations 
were thereupon given a temporary and advisory character for this year, 
leaving their status to be fixed at the next Assembly. 

The Committee on Economies and Finance grew out of the Brussels 
International Conference. It will consider the application of the recom- 
mendations of that conference, and prepare the agenda for the next inter- 
national conference which the Council may summon, and may examine 
economic and financial problems submitted to it. 

The Committee on Freedom of Communication and Transit was to be 
organized at Barcelona February 21st, and the question of transit as a 
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matter of economics will be examined and agreements drafted, and regu- 
lations for the international régime of ports, waterways and railways, under 
Article 23 of the Covenant, will be drawn up. The United States has been 
invited to participate in this Conference. 


The International Health Organization 


This results from health conferences held under the League. It is to 
coordinate international health organizations and codéperate with the Labor 
Organization, the Red Cross and kindred societies in interchange of infor- 
mation, in suppressing epidemics, and is to draft international health 


conventions. 
Mandates 


Some 13,000,000 people have been freed from German and Turkish rule 
by the peace treaties. Agreements between the Allied Powers as to the 
terms of the mandates for their government to be submitted to the League 
have proved impossible. Germany claimed that the provisions of the 
Covenant were not being carried out as to mandates and that she must 
reserve liberty of action as to the colonial settlement. It was reported that 
the United States had sharply complained to Great Britain that the prin- 
ciples of the mandates had not been adhered to in Mesopotamia. 

The Assembly, late in its session, November 29th, agreed upon a plan 
for a Permanent Commission on Mandates, with nine members appointed 
by the Council, the majority being required to be from non-mandatory 
Powers. 

The feeling of the Assembly is reported to have been strong that the 
Assembly, as the combined representative of all League States, ought to 
have a certain control and oversight, and plainly the right of criticism 
and review. Before the Assembly closed, Mr. Sweetser says, the whole 
of the question as to mandates ‘‘had been put in the hands of the League, 
where it belongs.’’ It cannot be said that it passed into the hands of the 
Assembly. The Council proved, as we have seen, tenacious of its exclusive 
rights. 

The First International Force 


Poland and Lithuania had long disputed as to their boundaries. The 
dispute was referred to the Council of the League, which examined it in 
detail. A commission of the League was ‘‘actually on the spot,’’ as Mr. 
Sweetser says, when General Zeligonski made his ‘‘spectacular raid’’ into 
the region of Vilna. The Council made representations to the Government 
of Poland, which disowned the act of the general. Finally, a settlement 
by plebiscite was proposed, to be held under the auspices of the League. 
Both countries accepted, and when the Assembly met only the methods 
of carrying out the agreement remained to be determined. The preser- 
vation of law and order in a large region after the Polish and Lithuanian 
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forces had withdrawn presented some difficulties. The Council decided 
to ask certain members of the League if they would send a small force 
into the territory involved to preserve order during the election. Great 
Britain, France, Belgium, and Spain agreed to furnish their portion. 
Italy and Greece took time to consider. Eighteen hundred men was the 
maximum force planned for, and to give it a still more impartial com- 
plexion, the Council invited the three Scandinavian states and Holland 
to participate in forming the expeditionary forces, they being all neutral 
Powers in the Great War. Norway and Sweden promptly accepted the 
invitation, and Denmark replied that the matter required legislative action. 
The Government of Holland introduced legislation to provide for compli- 
ance, and this met with strong socialist opposition. Sweden agreed to send 
100 troops, Norway the same number, if they volunteered, Denmark and 
Holland, if they got adequate legislation therefor. 

The action of the Assembly and the several Powers is regarded as a 
precedent for the right of the League to request but not to order members 
to send forces to preserve peace and for such members to accept or refuse 
the request as they will. 


Armenia 


Action as to Armenia was not on the agenda of the Assembly, but 
action as to it was called for by liberal leaders. The Assembly by resolu- 
tion created a committee of its own on the subject, and by another resolution 
asked the Council to approach the nations of the world with the view to 
end hostilities in Armenia. As a result of the Council’s action, the United 
States, Spain and Brazil agreed to use their good offices in the matter. 


Typhus in Poland 


Typhus had prevailed in eastern Europe for over a year, and threat- 
ened to spread to the rest of the world. Poland’s disordered resources 
were wholly inadequate to combat it, and the matter came before the 
Assembly. Some fifteen nations offered definite financial contributions and 
later appeals were sent to all other countries and steps taken to administer 


the aid. 


Traffic in Women and Children 


This traffic, which the passport system had greatly limited, it was 
believed would vastly expand as poverty, hunger and misfortune are 
exiling such great numbers. The Assembly elaborated a series of measures 
to meet this danger. Among them were provisions for interrogating all 
governments as to steps taken by them with this end, and preliminaries 
for an international conference on the subject. Special attention was 
directed to the traffic in Armenia and Asia Minor, where the Council is 
to appoint a committee of enquiry of three resident persons, one of whom 


must be a woman. 
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Opium 

The suppression of the opium trade had been attempted by international 
codperation under the control of the Government of the Netherlands. The 
trade had lately, however, much increased, especially in China, and Holland 
was glad to relinquish the matter to the League. The Assembly accepted 
the transfer, directed the Secretariat to collect data on the subject, and 
provided for an advisory committee to report to the Council three months 
prior to every Assembly. 


Recommendations of Advisory Committee of Jurists 


The recommendation of the Advisory Committee of Jurists at The 
Hague for the establishment of a Court of International Criminal Justice 
‘‘to punish crimes committed against international public order,’’ and that 
the League should aid in establishing an Academy of International Law, 
in which the Carnegie Endowment had already taken the initiative, were 
neither recommended by the committee nor the League. The committee 
did recommend the adoption of a resolution reported from the Hague 
Committee in favor of a more complete definition of the rules of interna- 
tional law. This latter resolution was defeated after Lord Robert Cecil 
had urged that we had not yet reached a stage in international relations 
at which it was desirable to attempt the codification of international law. 


An International Language and University 


M. LaF ontaine introduced the report of Committee No. 2 on an inter- 
national language, merely recommending an enquiry as to results where 
such a language was officially taught, but the question was ‘‘adjourned’’ 
and there seemed no support even for such an investigation. M. LaF on- 
taine also presented the report of the same committee in favor of aiding 
in an international university, and this was adopted. 

At the very date of the adjournment of the Assembly, the Council met 
to arrange to carry out the enactments of the Assembly, which left that 
task to it. It ordered the Secretariat to prepare a complete analysis of 
the proceedings in time for the next Council meeting. Some twelve special 
committees or organizations appeared to have been provided for. The 
labors of the Secretariat and the Council are expected to greatly simplify 
and expedite the tasks of the next annual assembly. 

In closing the session of the Assembly, the President declared that ‘‘It 
was possible to say that a great experiment had succeeded.’’ It is respect- 
fully submitted that success can hardly be spoken of as achieved. It lies 
still in the womb of time. A great attempt has been made, with as yet 
little result, except increased confusion. There are high hopes, there are 
anxious fears, and the attempt goes on. The President also said that it 
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was better to err on the side of impatience than of skepticism. We may 


add that an examination of the record does not wholly do away with either. 
CHARLES NoBLE GREGORY. 


THE TREATY OF RAPALLO 


The treaty between Italy and the Kingdom of the Serbs, Croats, and 
Slovenes, which was signed November 12th last at Rapallo, appears now 
to have been ratified by both parties. The consent of the Italian Chamber 
was given November 27th, that of the Senate December 8th, and the Prince 
Regent of the Triune Kingdom, acting upon the advice of the cabinet, 
ratified the treaty November 22d, the consent of the Skuptschina not being 
necessary. Finally the City of Fiume, now constituted an independent 
state, recognized the treaty December 29th. It is to be hoped that this 
arrangement, while by no means above criticism in its terms, marks the 
end of the dissensions concerning the disposition of the Adriatic littoral 
and gives an ultimate solution to one of the most seriously vexing questions 
with which the Peace Conference was confronted and left unsolved. 

There is in this agreement, not only as between the parties imme- 
diately concerned but on the part of the other Entente Powers, because 
of their at least tacit acquiescence in it, the virtual revocation of the secret 
treaty of London of April 26, 1915, a step which the Peace Conference 
declined to take, although President Wilson opposed the treaty as giving 
to Italy much more than Point Nine allowed. The organization of the 
Jugo-Slav state upon the lines of the Declaration of Corfu, 1917, followed 
the break-up of Austria-Hungary and was coincident with the armistice. 
As the treaty of 1915, by which the Entente outbid the Dual Monarchy, 
was founded upon the continued existence of Austria-Hungary, the boun- 
dary lines of the London treaty necessarily had to be recast. Anticipating 
this dissolution of the Dual Monarchy and the need of uniting the Slavs 
in opposition to the Hapsburg régime, there had been held in April, 1918, 
at Rome, the Congress of Oppressed Nationalities, the result of an earlier 
conference in London between MM. Torre and Trumbic, representing 
unofficially the Italians and the Jugo-Slavs, respectively. At the Rome 
Congress the representatives of the same two peoples pledged themselves 
‘‘in the interest of good and sincere relations between the two peoples in 
the future, to solve amicably the various territorial controversies on the 
basis of the principles of nationality and of the right of peoples to decide 
their own fate, and in such a way as not to infringe the vital interests 
of the two nations, such as shall be defined at the moment of peace,’’ such 
pledge being based upon the idea that the ‘‘unity and independence of 
the Jugo-Slav Nation is a vital interest of Italy, just as the comnrletion 
of Italian national unity is a vital interest of the Jugo-Slav Nation.’’! 


1 Translation of text of resolutions, New Europe, VII, 55. 
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At the time of this congress the text of the Treaty of London had been 
made public by the Soviet Government of Russia. Having in mind the 
Torre-Trumbic conference and the resolutions of the Rome meeting, a 
writer in New Europe shortly after the armistice was signed and before 
the Peace Conference met, was able to predict with unusual accuracy the 
position which President Wilson afterwards took with reference to the 
secret treaty and the whole question of the Adriatic: ‘‘If one thing is 
certain at the impending Peace Conference, it is that America will decline 
to ratify or be bound by the secret treaty of London, and will express 
herself in favor of an arrangement following as nearly as possible the 
lines of ethnographic cleavage and resting upon the principles of mutual 
respect and friendly give-and-take.’’ 

In order to compare the terms of the Treaty of Rapallo with that of 
London it will be convenient to consider (1) the boundary between Jugo- 
Slavia and Italy north and east of Fiume, (2) Fiume, and (3) Dalmatia. 

The line set forth in the Treaty of London gave to Italy Istria and the 
coast of the Quarnero as far as Volusca, almost contiguous to Fiume. 
Toward the east the line was to follow the watershed of the Julian Alps, 
thence curving southeastwardly toward the Schneeberg, leaving the Save 
Valley outside Italy; from the Schneeberg to the coast the line was drawn 
so as to include within Italian territory Castua, Matuglia, and Volusca. 
Fiume was to be included in what the Treaty of 1915 called the ‘‘territory 
of Croatia, Serbia, and Montenegro,’’ a phrase which showed that the 
framers of the treaty had at least some notions of ultimate Jugo-Slav unity. 

Opposing this treaty at the Peace Conference, President Wilson pro- 
posed a line in lieu of that of 1915, based, it was claimed, upon ethno- 
graphic and other data collected by American experts. The line, the 
‘Wilson line’’ of April 26, 1919, broke from that of 1915 at a point 
between Tolmino and Cercina and proceeded almost directly south to the 
mouth of the Arsa, leaving all east of that line, including Fiume, to 
the new state of Jugo-Slavia. No settlement having been reached by the 
Conference, a joint memorandum by the representatives of Great Britain, 
France, and the United States of December 9, 1919, modified to some 
extent the Wilson line so that Italy might have a portion of the Istrian 
coast upon the Quarnero from Arsa to Finona, toward Fiume, which was 
to be an independent state under the League of Nations. While this line 
was not adopted by Italy, it is of importance in that it put Great Britain 
and France in the position of being willing to abandon the Treaty of 
London, and to that extent it was a vindication of President Wilson’s 
opposition to the secret agreement. 

The line next suggested in the so-called ultimatum to Jugo-Slavia of 
the following month threw the boundary still further to the east so that 
Volusea again fell upon the Italian side. The free state of Fiume was to 
be connected with Italian territory by an Italian lisiére. This proposition 
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was put forward jointly by Great Britain, France, and Italy against Jugo- 
Slavia, with the alternative of the 1915 line. 

Following the protest of President Wilson of February 24, 1920, the 
matter ceased to be one for official Entente negotiation, direct pourparlers 
being carried on between Italy and Jugo-Slavia with the knowledge and 
approbation of France and Great Britain, with the Treaty of Rapallo as 
the result. This treaty, balancing Italian claims in the north against 
Jugo-Slav claims in Dalmatia, more nearly approximates the line of 1915 
in the north than that suggested by President Wilson and it is even less 
favorable to Jugo-Slavia than was the ‘‘ultimatum’’ of January, 1920, 
against which President Wilson protested. One of the specific objections 
to the ultimatum line was that it would make difficult the operation by 
Jugo-Slavia of the railway north of Fiume. The Rapallo boundary de- 
prives Jugo-Slavia of the line of the railway as far as the junction-point 
of St. Peter, on the direct route from Fiume to Laibach. In addition, 
solid blocks of Slovenes are thrown into Italian territory. This line, there- 
fore, is Italy’s ‘‘compensation’’ for her surrender of claims to Fiume and 
Dalmatia. It also explains why the Slovenes are relatively the least recon- 
ciled to the arrangement. 

Leaving D’Annunzio’s coup to one side to be regarded as a literary 
interlude which tended to injure rather than assist Italy, it will be recalled 
that while the Treaty of London left Fiume, city, district, and corpus 
separatum to the ‘‘territory of Croatia, Serbia, and Montenegro,’’ the 
Municipal Council of Fiume declared (October 30, 1918), just prior to 
the armistice, for annexation with Italy. In opposing such a transfer, 
President Wilson stated (April 23, 1919) that Fiume must serve as the 
outlet and inlet of the commerce, ‘‘not of Italy, but of the lands to the north 
and northeast of that port: Hungary, Bohemia, Roumania, and the states 
of the new Jugo-Slavic group.’’ To the proposition of Great Britain, 
France, and Italy embraced in the ‘‘ultimatum,’’ Mr. Wilson was no more 
friendly, for while it was then proposed to make Fiume an independent 
state, the lisiére was assigned to Italy, and this the President regarded as 
a menace of ultimate Italian control. In the Treaty of Rapallo, Italy and 
Jugo-Slavia recognize the complete liberty and independence of the State 
of Fiume, and engage to respect it as such in perpetuo. The State of 
Fiume embraces the corpus separatum as at present delimited, including 
the city and district of Fiume, together with the lisiére to connect with 
Italian territory. No mention is made of any supervision or control over 
Fiume by the League of Nations. 

Adjacent to Fiume and separated by a stream only a few yards in 
width is Susak, which goes to Jugo-Slavia. By the Treaty of London the 
coast of Croatia (referred to as lying between the Gulf of Volusca and 
Novi) was assigned to the ‘‘territory of Croatia, Serbia, and Montenegro’’; 
to Italy was given ‘‘the province of Dalmatia in its present extent,’’ in 
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addition to numerous islands. A large portion of the Dalmatian coast 
from Cape Planka (between Travi and Sebenico) to Cape Stilos in Al- 
bania was to be neutralized. The Treaty of London had assigned to Italy 
practically all of the coast except that part formerly belonging to Hungary 
—a very small extent—and that portion belonging to Montenegro and 
Serbia. Albania was to be subject to a possible partition among Monte- 
negro, Serbia, and Greece. With the formation of Jugo-Slavia the position 
of Montenegro as an international entity practically disappeared. The 
Treaty of Rapallo makes no mention of either Montenegro or Albania, the 
partition of which President Wilson opposed. Zara and its environs and 
the islands of Lagosta and Pelagosa are given to Italy. 

The Treaty of Rapallo, therefore, does not diverge very greatly from 
the Treaty of London as to the boundary east of Trieste and north of 
Fiume. Dalmatia goes to Jugo-Slavia as compensation for her concessions 
in the north, and Fiume becomes an independent state. To what extent 
the terms of the treaty will permit Fiume to maintain her economic position 
remains to be seen. It may be a second Cracow. 

It would seem that the United States has no interest in this settlement, 
as President Wilson, while protesting against the ultimatum of January, 
1920, stated that there could be no objection to a settlement reached by 
direct negotiation between the parties immediately interested. No doubt 
the hint was taken, direct negotiations had, and the influence of Great 
Britain and France exerted upon Jugo-Slavia for the acceptance of a line 


really in Italy’s favor. 
J. S. Reeves. 


THE FEDERATION OF CENTRAL AMERICA 


At a time when the spirit of nationalism is disrupting ancient empires 
and rendering more difficult the task of international organization, it is 
a great relief to find a group of nations abandoning their separate exist- 
ence to form one unified nation. It is a special pleasure to witness this 
happy event on the Western Hemisphere, whose interests have been too 
much ignored in the vaster ideal for international unity. 

The recent decision of Guatemala, Honduras, Salvador, and Costa Rica 
to form the Federation of Central America is of considerable interest and 
importance. The failure of Nicaragua to join the Federation is most 
lamentable, but there is reason to believe that her entrance into the union 
is only delayed by reason of certain diplomatic complications, which should 
be speedily removed. 

The Constitution of the Federation has many features suggesting the 
American Constitution. An even larger degree of local sovereignty is left 
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to the separate States, as is disclosed in Articles III and IV, reading as 
follows : 

Article III. In so far as it may be consistent with the Federal Constitution, each 
state will preserve its autonomy and independence in the handling and direction of its 
domestic affairs and all powers not vested in the Federation by the Federal Constitu- 


tion. 
Article IV. So long as the Federal Government, through diplomatic action, shall 


not have obtained the modification, denunciation or substitution of the treaties in force 
between the States of the Federation and foreign nations, each state shall respect and 
continue faithfully to observe the treaties that bind it to any one foreign nation or 
more to the full extent implied in the existing agreements. 

The purpose of Article IV may be to cover the peculiar case of Nica- 
ragua, which finds itself compromised by the Bryan-Chamorro Treaty of 
1916, whereby the United States gained important privileges, including 
the right to construct an interoceanic canal and to maintain a naval base 
in the Gulf of Fonseca. It may also cover the special obligations assumed 
by the United States toward the actual Government of Nicaragua, with 
regard to financial intervention in the domestic affairs of the country. 

The provision in the Constitution of the Federation regarding the 
Executive strongly suggests the Swiss model—in that: ‘‘The Executive 
power shall be exercised by a Federal Council composed of delegates elected 
by the people.’’ It is understood that the chairmanship of this Council will 
rotate from year to year among the States composing the Federation—a 
solution most conducive to harmony. 

Provision is made for the creation of a Federal District—a most deli- 
eate and difficult problem. In view of the fact that by the Treaty of 
Washington in 1907 Honduras was neutralized as a kind of buffer state, 
it would seem logical that it should either form the Federal District as a 
whole or part of its territory. 

Regarding the question of finances, the Federal Constitution provides: 
‘‘The Federal Government will administer the national public finances, 
which will be different from those of the States.’’ It is not clear from 
this provision just what arrangements will be made to cover the foreign 
indebtedness of the separate States—which, in the case of Honduras, has 
been estimated at some twelve millions of dollars. 

The separation of the five republics of Central America has been quite 
as absurd as if Rhode Island and the other New England States had 
attempted to exist as independent sovereign nations. Costa Rica, with an 
area of 23,000 square miles, has a population of less than 500,000. The 
total population of the five republics is about five millions, that is to say, 
a third of that of Mexico, with about a fifth of its area. 

The disturbances and dissensions in Central America have long caused 
the United States great embarrassment, and compelled repeated interven- 
tion. At the present moment American marines are actually stationed in 
Managua, the capital of Nicaragua. Owing to the problem of an inter- 
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oceanic canal, and to the Monroe Doctrine, the relations of these countries 
with European nations have caused great concern. For a good more 
than half a century, the United States and Great Britain were embroiled 
and embittered in their relations over the question of an interoceanic canal. 
The lamentable Clayton-Bulwer Treaty constituted a momentous breach of 
the Monroe Doctrine, and the United States did not regain its liberty of 
action until the Hay-Pauncefote Treaty finally extinguished in 1901 the 
right of British intervention in Central American affairs. 

The original union of the five Spanish provinces of Guatemala, Salva- 
dor, Honduras, Nicaragua, and Costa Rica, at the time of their revolt from 
Spain, was largely of a perfunctory nature. They had been isolated from 
each other and had enjoyed a large degree of autonomy. They gravitated 
politically to Madrid rather than to Guatemala, the seat of the Real Audi- 
encia, and were actually represented by official deputies in the Cortes of 
1812. The union did not spring from a realization of intimate interests 
and needs. It dragged on a precarious existence until 1839, when the heroic 
Morazan lost his life in a supreme but vain effort to hold it together by the 
sheer compulsion of arms. 

Repeated efforts have been made to restore the union. Guatemala, 
Honduras, Salvador, and Nicaragua maintained a quasi union from 1843 
until 1845. In 1850, and again in 1895, Honduras, Salvador, and Nica- 
ragua proclaimed this union, but in both instances the attempt failed be- 
cause it savored of a political alliance directed against their neighbors, 
Guatemala and Costa Rica. General Rufino Barrios, the distinguished 
Guatemalteco, made a bold attempt in 1885 to restore the union and lost 
his life in his patriotic endeavor. 

The United States was the host of a conference of the five republics, 
held in Washington in 1907, to consider their mutual interests. The res- 
toration of the union was eloquently urged by some of the delegates but, 
owing to adverse political conditions in Central America, seemed out of 
question at that time. The foundations were laid by this conference, how- 
ever, for advantageous understandings concerning such matters as cur- 
rency, commercial relations, inter-communications and citizenship laws. 
A Central American Court of Justice was established at Cartago, in Costa 
Rica, which seemed to give promise of great results. Unfortunately, the 
political and diplomatic standing of the judges did not permit the court 
to function as a strictly judicial tribunal. The work of the Washington 
Conference, however, may be said to have constituted a great step in ad- 
vance toward the goal of reunion. 

The desire for the restoration of the union is undoubtedly a popular 
desire in so far as there has been any real opportunity for an expression 
of publie opinion on the subject. There has long existed among the well- 
to-do and better-educated a strong sentiment in favor of the union. In 
recent years numerous organizations have been formed to bring it about. 
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A group of students have recently made a passionate appeal to the United 
States to facilitate the union by withdrawing the marines from Nicaragua. 
Honduras still uses as its official seal the infelicitous symbol of the union 
—five flaming voleanoes. And several of the constitutions of these repub- 
lics expressly provide that their independence is to be deemed temporary 
in character pending the restoration of the union. 

The reasons why the union could not be maintained or easily revived 
are readily understood. First of all: their inaccessibility. No direct rail 
communication yet exists between any two of them, though, in the case of 
Salvador, a connection with the Caribbean port of Puerto Barrios in Guate- 
mala is an urgent necessity. Travel between these countries is mainly by 
mule across high mountains and swift rivers, or by steamers along coasts 
ill provided with good harbors. The completion of an adequate system of 
railroads connecting all the republics and forming links in the grandiose 
scheme for a Pan-American railway is an imperative reason for the restora- 
tion of the union. The task of railroad construction is quite beyond their 
individual initiative and resources. 

The ambitions of a relatively small number of professional politicians 
has been a second serious obstacle in the way of union. The existence of 
five independent sovereign states has offered a profitable field for ambition 
and exploitation. The interminable struggles of the ‘‘outs’’ to wrest con- 
trol from those in power have plunged several of these countries into almost 
constant unrest, bloodshed, and ruin. The masses of the people are indus- 
trious and docile, utterly out of sympathy with these political changes in 
which so often they have been unwillingly compelled to take part. But 
among the politicians are to be found many who sincerely deplored this 
state of affairs and who strongly favored the union. Their advocacy of the 
cause, however, has often been viewed with suspicion as indicating a sinis- 
ter ambition to control the destinies of five republics rather than of one. 

Still another obstacle in the way of union has been the reluctance of 
certain of the more favored States to shoulder an unequal yoke with the 
more turbulent and discredited of their sister republics. The question of 
common finances has been a great stumbling-block. Costa Rica has enjoyed 
a relative political calm and prosperity over some forty years, broken only 
of late by one or two bloodless coups d’etat. Though in a position to 
render service of inestimable value to the union, it naturally was reluctant 
to throw in its lot with its less fortunate neighbors. 

These obstacles, namely, inaccessibility, factional intrigues, and a dis- 
inclination for a too exacting political partnership, are evidently not now 
regarded as seriously as in former years. This is due primarily to the 
consciousness of a genuine community of interests among the five republics. 
They speak the same language and love the same literature. They possess 
poets of high rank. They profess the same religious faith—if they profess 
any at all—and refer to each other as coreligionarios. They have the same 
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customs and traditions. They have the same political instincts. What is 
of special importance, they have the same fear of foreign intervention. 

No one can fairly accuse the United States of sinister designs on these 
republics, and yet its repeated interventions in their domestic affairs, as 
well as in their external affairs, have induced a state of mind not agreeable 
to contemplate. When they consider the presence of American marines in 
Nicaragua and the treaty of 1916 whereby the United States gained impor- 
tant privileges in that country, and when they remember other acts of 
intervention, it is not strange that Central Americans should .be drawn 
together in the desire for a union to better protect their mutual interests. 

Having no ulterior aims of its own in these republics, the United States 
cannot view with disfavor this movement toward reunion. On the con- 
trary, it should regard with peculiar favor a movement so in accord with 
its own traditions and ideals, and one which should vastly simplify its 
problems in that important region. It has been far from agreeable to be 
compelled to intervene so frequently in the affairs of these countries, and 
it should be an immense relief to have to deal with one responsible nation 
rather than with five. 

The cynical argument may be advanced that it would be more to the 
advantage of the United States to oppose a strong political combination in 
the neighborhood of the Panama Canal and to favor a fictitious balance 
of power among the countries concerned. The answer to this would seem 
to be that, though Europe may choose to foster disreputable Balkan in- 
trigues, the United States would do well to eliminate all further possibility 
of intrigue in the unhappy ‘‘ Balkans’’ of Central America. World organi- 
zation and peace are not to be effected by the perpetuation of divisions 
but by the welding together of common interests. If Europe cannot see 
this, America can. 

Blaine saw this most clearly when Secretary of State, and had he held 
office longer would have labored with vision and enthusiasm to help bring 
about the Federation of Central America. The time was doubtless not ripe 
for the realization of this ideal. The inspiring moment appears to have 
now arrived. Here lies a magnificent opportunity for American statesman- 
ship. Here is presented in clear, concrete fashion an opportunity to help 
express in practice an ideal which hitherto has been advocated in the 
abstract. Whatever the fate of world organization, the United States has 
an obvious duty in the Western Hemisphere to facilitate international 
understandings and all movements toward the unification of mutual inter- 
ests. The step just taken by the four States of Central America may 
prove an inspiring precedent for many other nations to follow. 

Puiip MarsHALL Brown. 
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THE PERMANENT COURT OF INTERNATIONAL JUSTICE 


As finally adopted by the Assembly of the League of Nations, the project 
for a Permanent Court of International Justice, drafted by the Advi- 
sory Committee of Jurists at The Hague in July, 1920, consists of 64 
articles, to which is attached a very clever protocol of signature, which 
will permit the nations preferring the original draft of the Advisory 
Committee to sue and be sued without a special agreement. The protocol 
of signature is, therefore, to be considered as an integral part of the 
project, although it might not seem to be such at first sight. The project 
consists of three chapters, the first on the organization of the court, and 
made up of Articles 2 to 33, inclusive; the second, on the competence of 
the court, consists of Articles 34 to 38, inclusive; the third, dealing with 
procedure, consists of Articles 39 to 64, inclusive. To these there is pre- 
fixed the first article in the nature of a preamble, which is substantially 
identical with the corresponding article of the project drafted by the 
Advisory Committee of Jurists. 

The section of the Advisory Committee’s project devoted to procedure 
fared best at the hands of the Council and the Assembly. The section 
devoted to the organization of the court was retained in its main features, 
although many modifications, largely in the nature of additions, were made 
to it. Chapter 2, devoted to the competence of the court, has disappeared, 
and it has been replaced by new articles which in many instances are based 
upon the original draft of the Advisory Committee, where those articles 
were not opposed to the views of the Assembly, which, on more than one 
occasion, appeared to prefer the Court of Arbitral Justice of 1907 to the 
Permanent Court of International Justice of 1920. 

Some of these changes are of importance and require consideration, 
whereas others are matters of form or of lesser importance. The method 
of appointing the judges is preserved intact. The right of a national to 
sit upon the bench in the trial and disposition of a case is retained, as is 
also the right to appoint a judge for the trial and disposition of a case 
if a country has not a judge of its own nationality in the court. These 
provisions justified the meeting of the Advisory Committee, and its mem- 
bers would deserve to be held in grateful remembrance if they had inserted 
them in the proper place in the draft of the Court of Arbitral Justice of 
1907 and thereupon adjourned. They attempted, however, to do what 
some of its members thought to be possible in 1920, but which proved to 
be as impossible then as in 1907. It is doubtless a sad reflection, but it 

1 The original draft was printed in the Supplement to the Journat for October, 1920, 
p. 371. An editorial comment in the same issue gave the circumstances under which 


the draft was prepared and briefly explained its provisions. The action upon the draft 
by the Council of the League of Nations was related in the last number of the 


JOUBNAL, p. 52. 
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is a true one, that the world of 1920 is made up of people very much like 
those of 1907, and until other conceptions have found lodgment in the 
mind and practice of nations their conduct in the future will be much 
like that of the past. 

There was a conscious omission in Article 4 of the Committee’s draft. 
It was pointed out in discussion, but it was thought advisable to leave it 
to the Council or the Assembly. There are some newcomers in the Society 
of Nations since 1907, as the consequence of the World War. As they 
have not as yet adhered to the Pacific Settlement Convention of 1907, they 
have not appointed their members of the Permanent Court of Arbitration, 
who, divided into national groups, are to prepare lists of judges to be 
presented to the Council and Assembly of the League for their con- 
sideration. 

In the next place, there is a modification in Article 5 which is a decided 
improvement. Mr. Root had proposed that each national group should 
nominate four persons, only two of whom could be fellow-countrymen of 
the members of the national group. Baron Descamps, president of the 
Advisory Committee, and Mr. de Lapradelle, one of its members, insisted 
upon not more than two, and the committee somewhat reluctantly yielded 
to their insistence. Mr. Hagerup was especially desirous that the number 
should be larger, so that the Council and Assembly should have the largest 
practicable list of competent persons from whom to make their choice. He 
was willing—indeed he proposed that the candidates nominated should 
never be more than double the number of seats to be filled. Rejected in 
the Advisory Committee, this provision was adopted by the Assembly. 
It is believed that this modification is a decided improvement upon the 
original plan. 

Articles 16 and 17 contain a modification of a very important nature, 
inasmuch as it shows an intention on the part of the Assembly to discrim- 
inate between the ordinary members of the court, on the one hand, and the 
deputy judges on the other. These two articles gave the Advisory Com- 
mittee no end of trouble. It was their desire, as it doubtless was that of 
the Assembly, to secure the impartiality of the judges in so far as impar- 
tiality can be made by a provision to that effect. After much discussion, 
they agreed upon an article declaring the position of judge to be incom- 
patible with the exercise of any function belonging to ‘‘the political 
direction, national or international, of States.’’ There is no distinction 
here, between ordinary and deputy judges. Both were covered as mem- 
bers of the court. There was, however, a very decided feeling that a 
distinction should be drawn between an ordinary judge called upon to 
sit regularly in the international court, and a deputy judge, who might 
or might not be called upon to sit during the period for which he was 
elected. The partisans of deputy judges, who looked upon them as per- 
sons likely to be chosen as ordinary judges at later elections, advocated 
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that there should be no distinction—the phrase ‘‘nursery of the court’’ 
was applied to them on more than one occasion during the discussion,— 
that the qualifications of each should be the same in all respects, even 
including salary. The Assembly did not share these views. It therefore 
modified Article 16 by providing that ‘‘the ordinary members of the court 
may not exercise any political or administrative function,’’ and it expressly 
stated that it did not apply to deputy judges ‘‘except when performing 
their duties on the court.’’ 

In Article 17 of the original project, reproducing Article 7 of the draft 
convention for the Court of Arbitral Justice, it was provided that no 
member of the court, including ordinary judge and deputy judge, should 
act as agent, counsel or advocate in any case of an international nature. 
This the Assembly left untouched, but expressly removed the deputy judges 
from the inhibition, except ‘‘as regards cases in which they are called upon 
to exercise their functions on the court.’’ This can only mean that the 
ordinary judges are looked upon as judicial officers during the entire period 
of their appointment, whereas the deputy judges are only to be considered 
as such during actual service upon the bench. This distinction was followed 
by the Assembly in fixing the salaries and allowances of the members of 
the court in conformity with Article 32 of the statute. Ordinary judges 
receive an annual salary in addition to duty allowances, whereas deputy 
judges are paid only for the time they are actually in the service of the 
court. If a military expression be permitted, the ordinary judges are 
always in active service, the deputy judges are in the reserve, subject to 
eall. 

Such are the principal modifications until Article 26 is reached, at 
which point three articles, by way of an addition, are inserted in the text, 
providing a special and a preferred situation for the treatment of labor 
disputes and those arising out of the sections of the various peace treaties 
dealing with transit and communications. 

Article 26 provides that labor cases, referred to in Part XIII in the 
Treaty of Versailles and like provisions in the other peace treaties, may be 
tried by the Permanent Court of International Justice as any other case, 
or, at the request of parties, by a special chamber consisting of five judges 
‘selected so far as possible with due regard to the provisions of Article 
9.’’ Two deputy judges are to be chosen to replace in case of need an 
ordinary judge who is unable to sit. In all cases, the judges are to be 
assisted by four technical assessors, sitting with them, but without the right 
to vote, and ‘‘chosen with a view to insuring a just representation of com- 
peting interests.’’ 

It does not appear that each of the parties litigant is to have a judge 
of its own nationality, and this could not very well be the case inasmuch 
as the chamber of five judges is to be appointed for three years and there- 
fore in advance, it is to be presumed, of such prospective litigation. If 
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one of the parties should have a judge of its own nationality, what is to 
be done? According to procedure in other cases, a national of the other 
litigating nations would be added, and if neither litigant had, each would 
choose a judge for the trial and disposition of the case. Apparently, if 
each of the parties has a judge upon the special chamber, they are to 
remain, but if only one has, the article provides that the President is to 
invite one of the other judges to retire in favor of a judge of the other 
party chosen in accordance with Article 31 of the project. That is to 
say, if both litigants are represented in the chamber, well and good. If 
one is, the other must be, so as to preserve equality at the moment when 
it counts. Apparently, if neither has, the equality exists and there seems 
to be no provision for each of the litigating parties to add a judge, as is 
the case of the ordinary procedure of the court. The assessors are to be 
chosen by the court in each ease according to the rules of court to be 
prepared under the authority of Article 30 from a list of ‘‘assessors for 
labor ecases.’’ Each member of the League of Nations is to nominate 
two persons and two are to be nominated by the Governing Board of the 
Labor Office. One-half of the persons nominated by the Governing Board 
are to represent workmen and the other half employers, from the list 
referred to in Article 412 of the Treaty of Versailles and the like treaties. 
The International Labor Office may furnish the court with ‘‘all relevant 
information,’’ and for this purpose the Director thereof is to receive 
copies of the written proceedings. 

Article 28 deals with cases relating to transit and communications, 
especially those referred to in Part XII, Ports, Waterways, and Railways, 
in the Treaty of Versailles and in other peace treaties. The court as or- 
dinarily constituted may try any and all of these cases. If, however, the 
parties prefer, they may be passed upon by a special chamber of five judges 
elected in the same way as in the preceding article. Four technical asses- 
sors may sit with the court if the parties so desire or if the court so decides. 
Their presence is not obligatory, as in the case of labor cases. They are 
to be chosen from a list of ‘‘ Assessors for Transit and Communications 
Cases,’’ made up of two persons nominated by each member of the League. 
The provisions concerning the nationality of the judge are the same as in 
labor cases. 

Such are the main features of the procedure to be followed in the case 
of this special category of cases. There is one further deviation from 
general procedure in that the special chambers may, with the consent of 
the parties to the dispute, sit elsewhere than at The Hague, although the 
court in full bench is to be located in that city. 

There are a few changes of form in the remaining articles of the first 
chapter, but none it is believed of substance, so that, on the whole, it may 
be said that the really important part of the project drafted by the 
Advisory Committee has stood the assaults of Council and Assembly and 
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has stood them well. The modified procedure in cases of labor and in 
transit and communications cases may or may not justify itself. There 
is something to be said in its favor, inasmuch as these cases may be of a 
highly technical nature. There is something to be said against it, in that 
certain cases are given preferred treatment. Time will tell whether the 
modification is wise or unwise. In any event, it does not affect the broad 
lines of the scheme. 

Chapter 2, on the competence of the court, which was to register the 
advance of 1920 over 1907, had hard luck, to put it mildly, with the 
Council and with the Assembly. As already has been stated, it was re- 
placed by a series of articles drafted by the Assembly. Misery, it is said, 
likes company, and if this applies to the elect of the world as well as to 
the groundings, the members of the Advisory Committee may take some 
comfort in the fact that the recommendations of the Council regarding 
this portion of the draft found scant favor with the Assembly, and were 
rejected by that body for articles of its own composition. The cause for 
the drastic action of the Assembly, and to a certain degree of the Council, 
is easy to understand. The Advisory Committee carried over Article 13 
of the Covenant into its project, on the theory that the court should have 
some definite jurisdiction and a certain category of cases in which nation 
sues nation aS man sues man in national courts. The Advisory Com- 
mittee was not sure that the Covenant was so worded as to vest the court 
with this jurisdiction in this category of cases, but the majority of its 
members thought it to be their duty to recommend it in the knowledge 
that the approval of such jurisdiction in the specified cases by the Council 
and the Assembly would create an obligation, if it did not exist according 
to the exact wording of the Covenant. This theory is correct and can 
not be gainsaid, but neither the Council nor the Assembly was willing to 
accept and to give effect to the recommendation. No nation is to be forced 
to appear before the tribunal as defendant and judgment taken in the 
case presented by the plaintiff in the defendant’s absence, should the State 
invited fail to attend. The Assembly frankly preferred the method of 
1907, which contemplated a special or general agreement of the parties 
to resort to the court, which of course means that the method of arbitration 
with the compromis and all that it entails is to be the rule instead of the 
procedure before a national court of justice, in which each party presents 
its case and allows the court to decide, without requiring an agreement 
on the part of the parties upon the point at issue, and what is more im- 
portant, upon the submission of their views to the tribunal. 


But a happy compromise was reached. It was suggested, and the 
suggestion found favor, that the general rule could be varied by the parties. 
Those who wished the procedure characteristic of a court of arbitration, 
which was the rule adopted by the Assembly, were satisfied. Those na- 
tions, on the other hand, which wished to vest the court with jurisdiction 
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within the categories of disputes mentioned in Article 13 of the Covenant 
might do so, and among them judicial instead of arbitral procedure would 
prevail. All they needed to do was to accept the procedure which be- 
comes a court at signing or ratifying a protocol to this effect, to be annexed 
to the constitution of the court, or to declare at some later time their adher- 
ence to this method; and in the protocol they might accept unconditionally 
or upon condition of reciprocity. This is a very wise provision. It allows 
the stragglers to catch up, without staying the arm of progress. It does 
not compel a nation against its will to bind itself, but it allows public 
opinion to have its say and it trusts to the experience of the nations with 
judicial procedure to convince the doubting Thomases. These are, of 
course, the large States, and naturally so, because they are the ones who 
renounce their right to settle their disputes by force of arms, whereas the 
smaller States, unable perhaps to resort to war, receive the protection of 
justice, before which one day even the stiffest neck will bend. 

In the draft of the Advisory Committee, the interpretation of the judg- 
ment of the court was included in the category of cases to be submitted. 
This the Assembly rejected, apparently feeling it unwise to go beyond the 
letter of Article 13 of the Covenant. 

Again, the elaborate provision of the draft requiring advisory opinions 
of the court to be submitted to the Council or Assembly upon request of 
one or the other body, disappears, and its place can hardly be said to be 
taken by the concluding paragraph of Article 38, as modified by the As- 
sembly, which allows the court ‘‘to decide a case ex equo et bono, if the 
parties agree thereto.’’ 

The provision just quoted is believed to be a mistake. A court of jus- 
tice should be a court of law. It should not be authorized to sit as a court 
of arbitration, deciding questions presented to it upon the principle of give 
and take, or upon its own sense of the fitness of things. This is the func- 
tion of the so-called Permanent Court of Arbitration. The opening article 
of the project provides that the Court of Arbitration, on the one hand, 
and the Permanent Court of International Justice, on the other, are to 
be distinct bodies. This paragraph breaks down the separation and makes 
the court of justice to a certain extent a competing body. 

Another modification which tends to confuse the functions of the Court 
of Justice with the Court of Arbitration is Article 59 of the project as 
adopted by the Assembly. This is one of the few cases in which the views 
of the Council prevailed. It seems to be also a triumph for the British 
member, who urged its acceptance. The article in question provides that 
the decision of the court has no binding force except between the parties 
and in respect of that particular case. It would be expected that this 
amendment should have come from the Continent instead of from Great 
Britain, where judicial decisions are binding precedents for future judg- 
ments. However, the amendment was not meant to indicate a preference 
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of Continental over British practice. It was apparently in keeping with 
arbitral procedure, in which awards bind only the parties and are limited 
to the case. It was the natural consequence of making a resort to the 
court depend upon a special agreement of the parties defining the issue to 
be submitted to the court. It is out of place, it is believed, in a court with 
a jurisdiction, however limited, and it is a final indication on the part 
of the great Powers that, after all, only the things possible in 1907 stood 
a chance of being accepted in 1920. The large Powers had the choice 
between judicial procedure in the project drafted by the Advisory Com- 
mittee, and arbitral procedure in the draft convention of 1907 for the 
Court of Arbitral Justice. They preferred the latter. They have given 
to the Court of Arbitral Justice a permanent personnel, so that it does not 
need to be constituted anew for each case. They have allowed, however, 
the States which prefer a court of justice to a court of arbitration to ex- 
press their preference by adopting alternative procedure. In so doing, 
they have no doubt safeguarded their own interests, for they were appar- 
ently thinking of themselves. They have, however, and in this they are 
to be commended, allowed the experiment to be tried by those who wish 


to do so. The future will decide which method is to prevail.* 
JAMES Brown Scort. 


AMERICAN AND BRITISH CLAIMS ARBITRATION TRIBUNAL 


The Governments of the United States and Great Britain being desirous 
that certain pecuniary claims outstanding between them should be referred 
to arbitration, in accordance with the provisions of the Hague Convention 
for the Pacific Settlement of International Disputes, signed the Pecuniary 
Claims Agreement at Washington on August 18, 1910.1. This agreement 
provided for the appointment of an arbitral tribunal to hear and decide 
the cases submitted, which cases were to be included in schedules agreed 
to by the two governments. 

The first schedule? of claims to be submitted to the Tribunal was signed 
July 6, 1911. It contained about four hundred claims. These claims were 
divided into four classes, as follows: 

Class I. Claims based on alleged denial in whole or in part of real 
property rights. 

Class II. Claims based on the acts of the authorities of either Govern- 
ment in regard to the vessels of the nationals of the other Government, 


* A composite showing the project as originally drafted by the Advisory Committee 
of Jurists and as modified by the Council and by the Assembly of the League of 
Nations is printed as an appendix to the Proceedings of the Executive Council of 
the Society for 1920. 

1 Printed in this JouRNAL, Supplement, Vol. 5 (1911), p. 257. 

2 Ibid., p. 261. 
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or for the alleged wrongful collection or receipt of customs duties or other 
charges by the authorities of either Government. 

Class III. Claims based on damages to the property of either Govern- 
ment or its nationals, or on personal wrongs of such nationals alleged to 
be due to the operations of the military or naval forces of the other Govern- 
ment or to the acts or negligence of the civil authorities of the other 


Government. 

Class IV. Claims based on contracts between the authorities of either 
Government and the nationals of the other Government. 

The agreement and schedule of claims were ratified by an exchange of 
notes between the two Governments on April 26, 1912. 

Sir Charles Fitzpatrick was appointed arbitrator on the part of Great 
Britain, and Mr. Chandler P. Anderson, arbitrator on the part of the 
United States. These two national arbitrators chose M. Henri Fromageot 
of France, as umpire. 

The Arbitral Tribunal, so constituted, held its first meeting in Wash- 
ington in May, 1913, and an adjourned meeting in Ottawa, Canada, in 
June, 1913. At this session the following cases were argued: Lindisfarne 
and Canadienne (claims of Class Il); Union Bridge Company and Hard- 
man (claims of Class III) ; and King Robert and Yukon Lumber (claims of 
Class IV). On June 18, 1913, the Tribunal announced its awards® in the 
eases of Lindisfarne, Hardman, Yukon Lumber and King Robert. 

The tribunal held its next session in Washington, March—May, 1914, 
when the following cases were argued: Studor (claim of Class I) ; Coquit- 
lam, Favourite, Wanderer, Kate, Lord Nelson, Eastry, Newchwang, Sidra, 
Thomas F. Bayard, Jessie, Pescawha, Frederick Gerring, David J. Adams, 
Tattler, Argonaut and Jonas H. French (claims of Class Il); Home Mis- 
sionary Society, Great Northwestern Telegraph Co. and Cadenhead (claims 
of Class III); and Hemming (claim of Class IV). On May 1, 1914, the 
Tribunal announced its awards* in the cases of Canadienne, Cadenhead, 
Frederick Gerring, Great Northwestern Telegraph Co., Eastry, and Lord 
Nelson. 

The Tribunal then adjourned to meet abroad in July, 1914, for the 
discussion and preparation of the awards in the remaining cases argued 
and submitted at the previous sessions of the Tribunal, with the exception 
of the case of Union Bridge Company in which a reargument had been 
ordered. Owing to the outbreak of war while the Tribunal was at work 
on these cases, it was prevented from completing these awards, and during 
the war it was found impossible for the Tribunal to meet and continue 
this work. 

It was subsequently arranged, however, between the two Governments 
that without a formal meeting of the Tribunal, awards should be rendered 
8 Printed in this JournaL, Vol. 7 (1913), p. 875. 

4 Ibid., Vol. 8 (1914), p. 650. 


268 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


in all cases awaiting decision, in which the awards had been drafted and 
discussed by the Tribunal prior to the outbreak of the war, and pursuant 
to this arrangement the awards ° of the Tribunal in the cases of Coquitlam, 
Home Missionary Society, Tattler and Hemming were announced by M. 
Fromageot at Paris on December 18, 1920. It is expected that awards in 
several of the other cases which were under discussion by the Tribunal 
in 1914 will shortly be announced under this same arrangement. 

Arrangements are in contemplation between the two Governments for 
a meeting of the Tribunal for the purpose of preparing the awards in the 
other cases already argued and for hearing the remaining cases included 
in the above-mentioned schedule of claims. 

The resumption of the work of the American-British Claims Arbitra- 
tion Tribunal is a welcome indication of the progress toward normalcy in 
the settlement of international controversies by the rule of law and jus- 
tice in place of force and politics. 

CHANDLER P. ANDERSON. 


THE AALAND ISLANDS QUESTION 


The submission to the League of Nations of the Aaland Islands dispute 
between Sweden and Finland, has been given considerable publicity for 
purposes of propaganda, but the interesting problems involved in the 


dispute have been given but slight attention. 

The main uncontested facts in the case are as follows: The Aaland 
Islands are situated at the entrance of the Gulf of Bothnia, and are sepa- 
rated from Sweden by about 50 kilometers, and from Finland by about 70. 
They are about 300 in number, with an area of approximately 1,442 square 
kilometers, and a population of 25,000 inhabitants, almost entirely Swe- 
dish. The islands contain many excellent harbors for big ships. 

Until the year 1809, except for a short period of Russian domination 
at the beginning of the Eighteenth Century, the Aaland Islands were part 
of the Kingdom of Sweden. They were then conquered by Russia and 
incorporated, with Finland, into the Russian Empire. By the Treaty of 
Paris in 1856 the islands were ‘‘demilitarized,’’ that is to say, in the inter- 
ests of Sweden and other nations of Europe, it was forbidden to fortify 
these strategic islands. Russia saw fit, however, during the recent war to 
fortify them without protest from either her allies or adversaries. 

Finland declared its independence as a nation on the 15th of Novem- 
ber, 1917; was formally recognized by the Soviet Government of Russia 
on the 4th of January, 1918, and by the Swedish Government on the same 
date. It appears that as early as the 20th of August, 1917, delegates of 
the communes of the Aaland Islands assembled at Finstrom and decided 


5 Printed at page 292. 
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to bring to the notice of the Swedish Government and Parliament that the 
population of the islands for special reasons keenly desired that the islands 
should be reunited to the Kingdom of Sweden. This resolution was com- 
munieated to the Swedish Government on the 27th of November. By 
subsequent plebiscites about 95 per cent. of the population declared in 
favor of reunion with Sweden. A deputation was received by the King of 
Sweden on the 3rd of February, 1918. A fact of much significance was 
the landing of Swedish troops on the islands at the request of the inhabi- 
tants to secure the removal of the Russian troops who would not depart 
unless the Finnish ‘‘ White’’ troops also left at the same time. The Swe- 
dish troops then withdrew likewise. 

Already on the 16th of January, 1918, the King of Sweden, in the 
speech from the throne to the Rikstag, had expressed his conviction that 
the independence of Finland would facilitate a satisfactory settlement of 
the Aaland Islands question. After private negotiations, Sweden formally 
requested the Government of Finland in November, 1918, to arrange for 
a plebiscite to decide the political fate of the islands. Such a plebiscite 
would naturally have been almost unanimously for Sweden, and was 
refused by Finland on the general ground that it is essential to the eco- 
nomic and the military security of Finland to retain the islands. The 
Finnish Government furthermore declared that: ‘‘In opposing the Swedish 
Government’s proposal to submit the question of the future status of the 
islands to a plebiscite of the population, [it] is following the principles 
according to which several territorial questions were decided by the Peace 
Conference, in cases of conflict, as here, between the wishes of a minority 
and the economic and military security of a nation.’’* 

The question was brought to the attention of the Council of the League 
of Nations by the inhabitants of the Aaland Islands and by the Swedish 
Government, and the following resolution was unanimously adopted by 
the Council with the assent of Sweden and Finland on the 12th of July, 
1920: 

An International Commission of three jurists shall be appointed for the purpose of 
submitting to the Council, with the least possible delay, their opinion on the following 
points: 

(1) Whether, within the meaning of paragraph 8 of Article 15 of the Covenant, 
the case presented by Sweden to the Council with reference to the Aaland Islands deals 
with a question that should, according to International Law, be entirely left to the 


domestic jurisdiction of Finland. 
(2) The present position with regard to international obligations concerning the 


demilitarization of the Aaland Islands.2 


This commission was organized as follows: Professor F. Larnaude, 
Dean of the Faculty of Law at Paris, President; Professor A. Struycken, 


1 Official Journal, League of Nations, Special Supplement No. 1, August, 1920, p. 5. 
2 /bid., No. 3, October, 1920. 
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Councillor of State of the Kingdom of the Netherlands; and Professor 
Max Huber, Legal Advisor of the Swiss Political Department. M. G. 
Kaeckenbeeck, of the Legal Section of the Secretariat of the League of 
Nations, was appointed secretary of the commission. 

The conclusions of the commission, announced on the 5th of September, 
1920, after hearing the statements of both parties to the dispute were as 


follows: 


(1) The dispute between Sweden and Finland does not refer to a definitive estab- 
lished political situation, depending exclusively upon the territorial sovereignty of 
a State. 

(2) On the contrary, the dispute arose from a de facto situation caused by the politi- 
cal transformation of the Aaland Islands, which transformation was caused by and 
originated in the separatist movement among the inhabitants, who invoked the principle 
of national self-determination, and certain military events which accompanied and fol- 
lowed the separation of Finland from the Russian Empire at a time when Finland had 
not yet acquired the character of a definitively constituted State. 

(3) It follows from the above that the dispute does not refer to a question which 
is left by international law to the domestic jurisdiction of Finland. 

(4) The Council of the League of Nations, therefore, is competent, under paragraph 
4 of Article 15, to make any recommendations which it deems just and proper in the 


case.3 


To summarize this decision, it merely amounts to a statement that 
there is no absolute right of self-determination; that the fate of the 
Aaland Islands, as in the case of the Trentino or Poland, is to be deter- 
mined ultimately by the concert of Powers. The commission remarks, con- 
cerning the recognition of new States during the late war, that: 


In many cases they were only recognitions of peoples or nations, sometimes, even, mere 
recognitions of Governments. The precise determination of the territorial status of 
these States was usually left to the great diplomatic reconstruction of Europe which 
would follow the conclusion of peace, just as, in some cases, were certain peculiarities of 
their political constitution and legislation, especially concerning the protection of 
minorities, which were thus reserved for international settlement. 


On the general question of national self-determination, the commission 
appears to incline to the point of view of Finland when it says: 


The fact must, however, not be lost sight of that the principle that nations must have 
the right of self-determination is not the only one to be taken into account. Even though 
it be regarded as the most important of the principles governing the formation of States, 
geographical, economic and other similar considerations may put obstacles in the way 
of its complete recognition. Under such circumstances, a solution in the nature of 
a compromise, based on an extensive grant of liberty to minorities, may appear neces- 
sary according to international legal conception and may even be dictated by the inter- 
ests of peace.5 

Though the commission seems to hold that revolution and insurgency 


is solely of domestic concern (idem., p. 6), it pronounced the following 


8 Jdem., p. 14. 4Idem., p. 8. 5 Idem., p. 6. 
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extraordinary obiter dictum, which has a portentous bearing on the question 
of the right of the League of Nations to intervene in such abnormal situa- 
tions as that now existing in Ireland: 


The Commission . . . does not give an opinion concerning the question as to 
whether a manifest and continued abuse of sovereign power, to the detriment of a 
section of the population of a State, would, if such circumstances arose, give to an inter- 
national dispute, arising therefrom, such a character that its object should be considered 
as one which is not confined to the domestic jurisdiction of the State concerned, but 
comes within the sphere of action of the League of Nations.¢ 


In regard to the question of the demilitarization of the Aaland Islands, 
the commission decided that: 


(1) The provisions of the Convention and Treaty of Peace of 30th March, 1856, 
concerning the demilitarization of the Aaland Islands are still in force. 

2) These provisions were laid down in European interests. They constituted a 
special international status relating to military considerations for the Aaland Islands. 
It follows that until these provisions are duly replaced by others, every State interested 
has the right to insist upon compliance with them. It also follows that any State in 
possession of the Islands must conform to the obligations binding upon it arising out 
of the system of demilitarization established by these provisions.’ 


In denying the claim put forward by Sweden that the convention of 
1856 definitely created a ‘‘real servitude’’ attaching to the Aaland Islands, 
the commission went so far as to question in general the existence of inter- 
national servitudes and cited in support of this the decision in the North 
Atlantic Fisheries Arbitration. The commission would seem to have failed 
at least to appreciate the nature of a ‘‘negative servitude’’ such as the 
demilitarization of these islands would appear to be. However squeamish 
one may be concerning the use of the term servitude, with its unpleasant 
etymological connotation, there exist peculiar international situations con- 
stituting a distinct impairment of sovereignty which must be given a special 
classification. As Oppenheim remarked: ‘‘It is hardly to be expected that 
this opinion of the Court (Fisheries Arbitration) will induce theory and 
practice to drop the conception of State servitudes which is of great 


value.’’ ® 


In reaching its conclusion that the special status of the Aaland Islands 
was of general European concern and not merely a domestic concern of 
Finland, the commission took note of the fact that the Soviet Government 
notified the Council of the League of Nations on the 3rd of October, 1919, 
and the Ist of July, 1920, that no decision concerning the disposition of 
the Aaland Islands could have any value unless Russia gave its assent. 

It will be seen from the foregoing summary that while the main con- 
clusion reached by the commission was inevitable and on the whole pro 


6 Idem., p. 5. 7Idem., p. 19. § International Law, 3d ed., p. 365. 
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forma, its report adumbrated matters of very great importance from the 
point of view of international law. It therefore warrants particular con- 
sideration and study. 

MarsHaut Brown. 


SAKUYEI TAKAHASHI 
1865—1920 


Within the memory of men now living, Japan opened its doors to 
Western civilization, and within the memory of those who are yet doing 
the world’s work, Japan was admitted to full membership in the Society 
of Nations. Yet, short as is the time, Japan has produced, and unfortu- 
nately lost, an international lawyer of universal repute. 

Sakuyei Takahashi—for the reference is to him—died on September 12, 
1920, in the fifty-fifth year of his eventful life and useful career. His 
titles to respect were many and he is an exception to the rule that ‘‘a 
prophet is not without honor, save in his own country.’’ He was Professor 
of International Law in the Imperial University at Tokyo; member of the 
House of Peers of the Imperial Diet of Japan; member of the Academy of 
Japan. He was the moving spirit of the Japanese Society of International 
Law, and was Editor in Chief of the Japanese Review of International 
Law. 

He was also an Associate of the Institute of International Law. 

Armed with the learning of the West, Mr. Takahashi possessed the 
poise and balance which come from experience with affairs. For example, 
in the War of 1894-5 between China and Japan, he was legal advisor to 
the admiral commanding the Japanese fleet. : In the Russo-Japanese War 
of 1904-5, he was a member of the Legal Committee in the Department for 
Foreign Affairs. Therefore, his Cases on International Law during the 
Chino-Japanese War, published in English in 1899, and his International 
Law Applied to the Russo-Japanese War, with the decisions of the Japanese 
Prize Courts, published in 1908, have the value attaching to the work of 
a man who is not only learned in theory, but is chastened by practice. 

To such an extent was sound learning combined with a capacity for busi- 
ness appreciated, that in the Okuma Cabinet he was appointed Director of 
the Bureau of Legislation, a governmental department charged with the 
work of drafting laws to be submitted to the Imperial Diet as measures of 
the government. 

In him, the East and the West met and mingled; and nothing could 
be more delicate on Mr. Takahashi’s part, or more interesting to the pub- 
licists of the Western World than dating, as he did, his International Law 
Applied to the Russo-Japanese War, ‘‘On the 10th of April, 1908, the 
325th Anniversary of Hugo Grotius’ birthday.’’ 

JAMES Brown Scorrt. 


CHRONICLE OF INTERNATIONAL EVENTS 


For THE PeRIop FROM DecEMBER 1, 1920, ro Fepruary 15, 1921. 


WITH REFERENCES 

Abbreviations: Adv. of peace, Advocate of peace; Bundesbl., Switzerland, Bun- 
desblatt; Clunet, Journal du droit international; Cmd., Great Britain, Parliamentary 
Papers; Commerce Reports, U. S. Commerce reports; Cong. Rec., Congressional Record ; 
Contemp. R., Contemporary Review. Costa Rica, Ga., La Gaceta; Covenant, The 
Covenant (London); Cur. Hist., Current History (New York Times); Daily digest, 
Daily digest of reconstruction news; D. G., Diario do Governo (Portugal); D. 0O., 
Diario oficial (Brazil); Deutsch. Reichs., Deutscher Reichsanzeiger; EF. G., Eidgenos- 
siche gesetzblatt (Switzerland) ; Edin. Rev., Edinburgh Review; Evening Star (Wash- 
ington); Figaro, Le Figaro (Paris); G. B. Treaty series, Great Britain Treaty series; 
Ga. de Madrid, Gaceta de Madrid; G. U., Gazetta Ufficiale (Italy); Guatemalteco, 
El Guatemalteco; J. L. O. B., International Labor Office Bulletin. J. O., Journal officiel 
(France); L. N. O. J., League of Nations, Official Journal; L. N. T. S., League of 
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(N. ¥.9; N. Y. Times, New York Times; Naval Inst. Proc., U. S. Naval Institute Pro- 
ceedings; P. A. U., Pan-American Union Bulletin; Press Notice, U. 8. State Dept. 
Press Notice. Proclamation, U. 8. State Dept. Proclamation; Rev. int. de la Croia- 
Rouge, Revue international de la Croix-Rouge; Staats, Netherlands Staatsblad; 
Temps, Le Temps (Paris); Times, The Times (London); Wash. Post, Washington 
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June, 1920. 

11 Prervu—Urvevay. Convention concerning equivalents of studies and 
diplomas (exchange of students) signed July 18, 1918, approved by 
Uruguay. P. A. U., Jan., 1921, p. 81. 

October, 1920. 

12 War Suips. Official list published showing disposition of each vessel 
in surrendered fleets of Austria and Germany. Cur. Hist., Feb., 
1921, 13 (pt. 2) : 272. 

Oxrorp Letrer TO GERMAN INTELLECTUALS. Letter recommending 
reestablishment of friendly relations sent to professors of arts and 
sciences in Germany and Austria by a number of professors and 
doctors of Oxford University. Text: Times, Oct. 18, 1920. 

AustriaA—F Rance. France notified Austria that following treaties 
were again put into effect: Treaty of extradition of Nov. 13, 1855, 
and Protocol of Feb. 12, 1869; Declarations of reciprocity for fraud ; 
Declaration of Aug. 29, 1892, on transmission of documents of the 
civil list. Clunet, Nov./Dec., 1920, p. 944. 


November, 1920. 
2 Cauirornia’s ALIEN Lanp Law. Referendum of Nov. 2 resulted in 
adoption by majority of 446-397. New law put into force on 
Dec. 10, 1920. Text of act: Cur. Hist., Jan., 1921, 13 (pt. 2): 119. 
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4 CzecHosLovAK Repustic—F Rance. Preliminary commercial treaty 


6 


signed. J. Int. Rel., Jan., 1921, p. 488. 

CHILE—SWEDEN. Chile approved convention for arbitration of future 
differences. A Permanent Commission of Conciliation is to be ap- 
pointed. N. Y. Times, Nov. 8, 1920, p. 22. 

NEWFOUNDLAND—QUEBEC. Boundary dispute referred for settlement 
to the Judicial Committee of the Privy Council. Times, Dee. 7, 
1920, p. 11. 

BeterumM—Braziz. Commercial treaty signed at Rio Janeiro whereby 
credit to Belgian Government of about $16,000,000 was opened at 
Bank of Brazil for Belgian purchases of Brazilian goods. Cur. Hist., 
Jan., 1921, 13 (pt. 2): 117. Text: P. A. U., March, 1921, p. 292. 

CzecHO-SLovAK STATE. Preliminary 
convention for defensive alliance signed at Belgrade, Aug. 14, 1920, 
published. Text: Cur. Hist., Jan., 1921, 13 (pt. 2): 73. 

Norway—Portueau. By exchange of notes agreement made not to 
discriminate against commerce and shipping of either country with- 
out advance notice of three months. D. G., Dec. 10, 1920, Ser. I, 
p. 1694. 

Danzia. Constitution declared. Cur. Hist., Jan., 1921, 13 (pt. 2): 80. 

Danzia—Po.Lanp. Convention signed at Paris regarding diplomatic 
and commercial relations. Summary: Bd. of Trade J., Jan. 27, 
1921, p. 95. 

Norway—SpaIn. Norway gave requisite three months’ notice to ter- 
minate commercial conventions of June 27, 1892, and Aug. 25, 1903. 
Ga. de Madrid, Nov. 15, 1920, p. 722; Bd. of Trade J., Jan. 6, 1921, 
p. 14. 

GrEECE—SpaIN. Convention signed at Madrid on March 6, 1919, 
regulating rights of inheritance of deceased nationals, ratified by 
both countries. Ga. de Madrid, Dec. 3, 1920, p. 952. 

to Dec. 31. Rapatto Treaty, Nov. 12, 1920. Ratification voted by 
Cabinet of Serb-Croat-Slovene State on Nov. 19. Cur. Hist., Jan., 
1921, 13 (pt. 2): 65. Approved by law and royal decree in Italy on 
Dee. 19, 1920. D’Annunzio yielded control of Fiume to Italy on 
Dee. 29, 1920. Cur. Hist., Feb., 1921, 13 (pt. 2): 223. Protocol 
effecting settlement of Fiume question signed on Dee. 31, 1920. 
N. Y. Times, Jan. 1, 1921, p. 6. 

Great Britarn—Soviet Russia. British draft of proposed trade 
agreement handed to Krassin on Nov. 20 by Lloyd George. Text: 
Cur. Hist., Jan., 1921, p. 76; Bd. of Trade J., Jan. 27, 1921, p. 88. 
Note from Tchitcherin to Curzon requested a political conference. 
Text (in part): Temps, Dec. 14, 1920, p. 4. Text of Tchitcherin’s 
telegram of Dec. 31 to British Government and reply of Lord Curzon 
of Jan. 6, 1921, made public. Times, Jan. 7, 1921, p. 9. Note of 
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Feb. 5 addressed to Lord Curzon by M. Tehitcherin on proposed 
trade agreement stated main obstacle to signing agreement and 
insisted on political negotiations. Summary: Times, Feb. 7, 1921, 
p. 10. 

MeEsopoTaMIAN Manpate. Note of Nov. 20, 1920, which United States 
addressed to Great Britain on subject of mandate and oil made 
public. Text: Contemp. R., Feb., 1921, p. 245; Adv. of Peace, 
Dec., 1920, p. 390. 

INTERNATIONAL CoNnGREss. Opened at Prague. 
Temps, Nov. 30, 1920, p. 2. 

INTERALLIED CONGRESS OF COMBATANTS. Opened in Paris, for discus- 
sion of uniform laws relating to war veterans, wounded soldiers, 
widows, and orphans. Temps, Nov. 30, 1920, p. 2. 

FRANCE—GERMANY. Decree issued, announcing exchange of ratifica- 
tions of treaty concerning Alsace-Lorraine signed at Baden-Baden, 
May 5, 1920, and putting it into effect. J. O., Dec. 5, 1920, p. 19818. 

France—Vatican. After vigorous debate in French Chamber, the 

project for resumption of relations with the Vatican was adopted 

by vote of 387 to 210. Times, Dec. 1, 1920, p. 11. 


ARMENIA. Offers to mediate to save Armenia, made by President 
Wilson, Premier Dato of Spain and Foreign Minister Marquez of 
Brazil, placed before Council of League of Nations. N. Y. Times, 
Dee. 2, 1920, p. 1. 

FRANCE—GERMANY. Decree issued putting into effect the agreement 
relative to Rhine bridges, signed at Baden-Baden on July 1, 1920. 
Ratified on Nov. 20, 1920. J. O., Dec. 2, 1920, p. 19630. 

INTERNATIONAL DANUBE CoMMIsSION. Began sessions in Vienna. Press 
notice. Dec. 8, 1920. 

Mexico. General Obregon inaugurated as President. Cur. Hist., Jan., 
1921, 13 (pt. 2): 112. 

Mexico. New Mexican Government recognized by Japan. Cur. Hist., 
Jan., 1921, 13 (pt. 2): 113. 

Mexico—Unirep States. Secretary Colby’s proposal of Nov. 25, 1920, 
for commission to draft treaty as basis for resumption of diplomatic 
relations, made public. Text: Wash. Post., Dec. 1, 1920, p. 1. 

Greece. Allies sent note warning Greece that recall of Constantine 
would create unfavorable situation. Text: NV. Y. Times, Pee. 3, p. 1; 
Cur. Hist., Jan., 1921, 13 (pt. 2): 64. 

LICHTENSTEIN—SWITZERLAND. Agreement concluded under which 

Switzerland will operate the Lichtenstein postal, telegraph and tele- 

phone systems, beginning Jan. 1, 1921. Evening Star, Dee. 2, 1920, 

pt. 2, p. 2. 
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ARMENIA. Announced that Armenian Republic had resumed friendly 
relations with Soviet Russia. Adv. of Peace, Dec., 1920, p. 388. 

ARMENIA—TURKEY. Peace treaty signed at Alexandropol, reducing 
Armenian territory to the district of Erivan and Lake Gochka. 
N. Y. Times, Dee. 10, 1920, p. 1. 

Miuitary, NavAL AND AIR COMMISSION OF THE LEAGUE. League Coun- 
cil on Dee. 3 invited United States to name representative in con- 
sultative capacity. Press notice, Dec. 3, 1920. State Department 
declined invitation on Dee. 8, 1920. Press notice, Dec. 8, 1920. 

CENTRAL AMERICAN Union. Conference of delegates from Guatemala, 
Salvador, Nicaragua, Honduras and Costa Rica, met at San José, 
Costa Rica, to form a confederation. Press notice, Dec. 8, 1920. 

LEAGUE oF Nations ASSEMBLY. Argentine delegation withdrew from 
the Assembly pending acceptance of its recommendations for changes 
in Covenant. N. Y. Times, Dee. 5, 1920, p. 1. 

INTERNATIONAL SOCIALIST CONFERENCE. Preliminary meeting held at 
Berne. Wash. Post, Dec. 9, 1920, p. 3. 

Mexico. New Mexican administration recognized by Brazil. Cur. 
Hist., Jan., 1921, 13 (pt. 2): 113. 

GREECE. Plebiscite results showed majority of about 99% in favor of 
recalling King Constantine. Times, Dec. 7, 1920, p. 11. 

ARMENIA. President Wilson in his message asked Congress to author- 
ize loan to Armenia. Cong. Record, Dec. 7, 1920, p. 26. 

Cuina—Mexico. Commercial treaty cancelled, pending new agree- 
ment. Wash. Post, Dec. 8, 1920, p. 1. 

Danzig. Constituent Assembly of Danzig proclaimed itself the Par- 
liament of the Free City under title of ‘‘ Folkstag,’’ with powers to 
enact legislation until 1923. Dr. Sahn, former Burgomaster, elected 
President of the Senate, became first president of the Free City of 
Danzig. Cur. Hist., Jan., 1921, 13 (pt. 2): 80. 

JaPAN—MeExico. Recognition of Mexican Government by Japan an- 
nounced. Wash. Post, Dec. 9, 1920, p. 3. 

FrancE—UniTep States. Details of Western Union cable dispute 
with France made public. N. Y. Times, Dec. 8, 1920, p. 1. 

Austria (Repusiic). Dr. Michael Hainisch elected first constitutional 
president. N. Y. Times, Dec. 10, 1920, p. 14. 

AUSTRIAN Peace TREATY, ST. GERMAIN-EN-LAYE, Sept. 10, 1919. Rati- 

fications deposited at Paris by Belgium, Cuba, Rumania and Serb- 
Croat-Slovene State. J. O., Dec. 9, 1920, p. 20154. 
BULGARIAN PEAcEe TREATY, NEUILLY-SUR-SEINE, Nov. 27, 1919. Rati- 
fications deposited by Greece, Roumania and Serb-Croat-Slovene 
State on Dec. 9. J. O., Dec. 9, 1920, p. 20154. Senate of Czecho- 
slovakia agreed to ratification on Dec. 23, 1920. Temps, Dee. 235, 
1920, p. 1. 
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CopyriGHt ProcLaAMATION. Signed by President Wilson. Grants to 
subjects of Denmark the protection of American copyright law of 
Mar. 4, 1909, and acts amendatory thereof. Press notice, Dec. 14, 
1920. 

EayptiaN ComMMIssION. Presented unanimous report to British Gov- 
ernment on recognition of independence, ete. Principal recom- 
mendations: Cur. Hist., Jan., 1921, 13 (pt. 2): 92. 


9 to Jan. 3, 1921. GerMan DisaRMAMENT. Note sent by Germany to 
Allies on Dee. 9 dealing with disarming and disbanding of the self- 
defense organizations (Einwohnerwehr) stated that German Gov- 
ernment has never recognized that as an international obligation. 
Text (in part) : Times, Dee. 11, p. 9. Reply of Interallied Military 
Commission repeated the demand. Summary: Temps, Dec. 16, 1920, 
p. 1. Officially reported in Berlin on Dec. 26 that German Regular 
Army had been reduced to 100,000 officers and men. Berlin dispatch 
of Jan. 2, 1921, said there were only 90,000 in actual service and 
that armed police force was less than 150,000. Cur. Hist., Feb., 
1921, 13 (pt. 2): 226. French Government in note to Germany on 
Dec. 31, 1920, said Interallied Military Control Commission had not 
been able to verify such reduction. Reply of Jan. 3, 1921, reasserted 
Germany’s desire to live up to Spa agreement. Text of notes: 
Temps, Jan. 5, 1921, pp. 1, 4. 

GeRMAN Peace TREATY, VERSAILLES, June 28, 1919. Ratifications 
deposited at Paris by Honduras, Nicaragua and Rumania. J. O., 
Dec. 9, 1920, p. 20154. 

ARMENIA. President Wilson’s award concerning boundaries delivered 
to French Foreign Office. Wash. Post, Dec. 11, 1920, p. 3; Cur. 
Hist., Feb., 1921, 13 (pt. 2): 339. 

Nose. Peace Prizes. Prize for 1919 awarded to Leon Bourgeois of 
France, and for 1920 to Woodrow Wilson. Text of Wilson’s accept- 
ance: VN. Y. Times, Dee. 11, 1920, p. 11. 

ARGENTINE RepusBLic—CHILE—Co.LomBiA. Notes exchanged between 
Argentina and Chile and Colombia, made public by Argentina, 
show that Chile and Colombia approve Argentina’s position on 
amendments to League of Nations Covenant. N. Y. Times, Dec. 
12, 1920, p. 2. 

3ULGARIA. Admitted to League of Nations. L. N. A. J., Dee. 12, 
1920, No. 25. 

FRANCE—GrReEAT Britain. Summary of agreement regarding aérial 
navigation made public. Times, Dee. 13, 1920, p. 13. 


Mexico. Holland resumed full diplomatic relations with Mexico. 
Wash. Post, Dee. 15, 1920, p. 5. 


9 
1 
1 | 
1] 
1] 
1 


16 


THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


FraNcE. Decree issued creating a body of controlling counsellors to 
administer the mandate in Syria and Lebanon. J. O., Dec. 16, 1920, 
p. 20815. 

State. Constituent Assembly convened for pur- 
pose of drawing up a constitution for either a Federated Jugoslavia 
or a Greater Serbia. Cur. Hist., Jan., 1921, 13 (pt. 2): 65. 

HoLLAND—SERB—CROAT-SLOVENE STATE. Diplomatic relations broken 
off because of treatment of Dutch Consul at Belgrade. Times, Dec. 
14, 1920, p. 11. 

PERMANENT CourRT OF INTERNATIONAL JUSTICE. Draft statute as 
amended approved by Assembly. [Before the Assembly had ad- 
journed, 40 states had approved and 22 nations had signed the 
project, the exact number necessary to bring the Court into being 
as soon as signatures have been followed by ratification.| L. N. A. J., 
Dee. 14, 1920, No. 27. 

GERMAN INDEMNITY. Germany suspended payments to Entente 
through German Clearing Office. N. Y. Times, Dec. 15, 1920, p. 3. 

INTERNATIONAL COMMUNICATIONS CONFERENCE. Temporary agreement 
reached on cable operation. Final action postponed until March 15. 
Conference ended. N. Y. Times, Dee. 15, 1920, p. 2. 

INTERNATIONAL CREDITS CoMMIssIon. Established by Economic Sec- 
tion of the League to provide security for sale of products. N. Y. 
Times, Dee. 15, 1920, p. 1. Text of revised Ter Meulen scheme: 
Federal Reserve B., Feb., 1921, p. 181. 

LEAGUE oF Nations Counci.. Four non-permanent members of Coun- 
cil elected at 25th plenary meeting of the Assembly, viz., Spain, 
Brazil, Belgium, and China. L. N. A. J., Dee. 16, 1920, No. 31. 

Austria (Repusuic). Admitted to League of Nations. L. N. A. J., 
Dee. 16, 1920, No. 31. 

GERMAN Co.Loniges. British Government issued declaration concerning 
mandates for former German colonies. Text: Temps, Dec. 16, 1920, 
». 3. 

Sutesvie Treaty. Ratifications of treaty signed at Paris on July 5, 
1920, by France, Great Britain, Italy, Japan and Denmark, were 
deposited at Paris on Dec. 15, 1920, and promulgated in France on 
Dec. 19, 1920. Text of treaty and decree: J. O., Dec. 21, 1920, 
p. 21183. 

Costa Rica. Admitted to League of Nations. ZL. N. A. J., Dee. 17, 
1920, No. 32. 

FINLAND. Admitted to League of Nations. L. N. A. J., Dee. 17, 1920, 
No. 32. 


16-23 INTERNATIONAL TECHNICAL CONFERENCE. Representatives of prin- 


cipal Allied Powers and of Germany met in Brussels to discuss 
methods of enabling Germany to pay reparations. Cur. Hist., Feb., 
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1921, 13 (pt. 2): 226; Temps, Dee. 17-24, 1920. English translation 
of text of general report: Nation (N. Y.), March 9, 1921, p. 386. 
LuxeMBourG. Admitted to League of Nations. L. N. A. J., Dee. 17, 

1920, No. 32. 

PostaL Treaties. Negotiations of postal treaties providing for recip- 
rocal domestic postal rates on letters, postal cards and printed 
matter between United States and South and Central American 
countries, Mexico, and Spain, announced by Governing Board of 
the Advisory Committee on International Parcel Post. Wash. Post, 
Dec. 17, 1920, p. 6. 

S1am—Unirep States. Treaty of commerce and navigation signed. 
Press notice, Dee. 16, 1920. 

ALBANIA. Admitted to League of Nations. L. N. A. J., Dee. 18, 1920, 
No. 34. 

DENMARK—GERMANY. Financial convention relative to Slesvig terri- 
tory retroceded to Denmark, signed at Paris. Temps, Dee. 18, 1920, 
p. 4. 

GERMANY—SWEDEN. Swedish Government denounced its commercial 
treaty with Germany of May 2, 1911, effective March 16, 1921. 
Temps, Dee. 18, 1920, p. 1; Bd. of Trade J., Jan. 13, 1921, p. 42. 

GERMANY—SILESIA. German Reichstag approved a law passed 
Nov. 25, 1920, for an amendment to National Constitution, pro- 
viding that within two months following resumption of authority by 
German officials in Upper Silesia the people be allowed to decide 
by referendum the question of having Upper Silesia organized as 
an independent state of Republic. N. Y. Times, Dee. 19, 1920, II, 3. 

LEAGUE oF Nations AssEMBLY. Adjourned to meet again first Monday 
in Sept., 1921. L. N. A. J., Dee. 19, 1920; N. Y. Times, Dee. 19, 
1920, II, 2. Note: For account of proceedings see editorial in this 
JOURNAL, p. 240. 

Greece. King Constantine returned to Athens. Temps, Dec. 21, 
1920, p. 1. 

DeNMARK—Spain. Spain gave three months’ notice of intention to 
terminate the commercial convention of July 4, 1893. Ga. de Ma- 
drid, Dec. 26, 1920, p. 1219; Bd. of Trade J., Jan. 6, 1921, p. 14. 

NETHERLANDS—SPaAIN. Spain gave three months’ notice of intention 
to terminate commercial declaration of July 12, 1892, modified by 
that of Nov. 18, 1899. Ga. de Madrid, Dec. 26, 1920, p. 1219; Bd. 
of Trade J., Jan. 6, 1921, p. 14. 

Spain. Spain gave three months’ notice of intention to terminate 
commercial convention of June 27, 1892, with Sweden, and commer- 
cial treaty of Sept. 1, 1906, with Switzerland. Ga. de Madrid, Dec. 
26, 1920, p. 1219; Bd. of Trade J., Jan. 6, 1921, p. 14. 
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ARMENIA. Armenian Soviet issued a statement repudiating any debts 
owed by any government of the past. N. Y. Times, Dee. 23, 1920, 
p. 15. 

Cuz. President Arturo Alessandri inaugurated. N. Y. Times, Dee. 
24, 1920, p. 4. 

DomINIcAN Repusuic. President Wilson ordered relaxation of mili- 
tary rule in Santo Domingo. N. Y. Times, Dee. 25, 1920, p. 1. 
Text: Nation (N. Y.), Mar. 2, 1921, p. 350. 

FRANCE—GREAT Britain. Convention by which Syrian desert is trans- 
ferred from a French to a British mandate, signed in Paris. Sum- 
mary: Jemps, Dee. 25, 1921, p. 4. 

HuNGARIAN Peace TREATY, TRIANON, JUNE 4, 1920. Senate of Czecho- 
Slovakia agreed to ratification. Temps, Dec. 25, 1920, p. 1. 

PALESTINE. Agreement on question of frontiers signed by French and 
British Governments. Times, Dec. 24, 1920, p. 9. 

PERMANENT CourT OF ARBITRATION. Foreign Office announced names 
of members for Uruguay for the period beginning Jan. 1, 1921. 
D. O., Dee. 27, 1920, No. 4450. 

FRANCE—MONTENEGRO. Diplomatic relations suspended. Temps, Dec. 
27, 1920, p. 4. 

ARGENTINE REPUBLIC—GERMANY. Argentina refused request of Allies 
to prevent German exportation of war materials to Argentina (in 
violation of Art. 170 of the Treaty of Versailles) on ground that 
Argentina was not a party to the treaty. N. Y. Times, Feb. 19, 
1921, p. 1. 

Greece. Reply of Greece to Allied note of Dee. 3 on subject of res- 
toration of King Constantine delivered to ministers of Great Britain, 
France, and Italy. Times, Dee. 31, 1920, p. 7. 

INTERNATIONAL LABOR ORGANIZATION. List of 50 members published. 
I. L. O. B., Dee. 29, 1920, p. 14. 

DENMARK—GERMANY. Reparation Commission published note point- 
ing out that cession of northern Slesvig to Denmark made Denmark 
liable for payment of certain debts of German Empire. Times, 
Dee. 31, 1920, p. 7. 

FRANCE—GERMANY. France promulgated law approving convention 
signed at Baden-Baden on Mar. 3, 1920, relative to payment of pen- 
sions to residents of Alsace-Lorraine and to conditions of application 
of Art. 62 of Treaty of Versailles. J. O., Jan. 6, 1921, p. 322. 

GrerMANy—Hunaary. Ratifications exchanged of provisional commer- 
cial treaty containing most favored nation clause and providing for 
exchange of railroad rolling stock. N. Y. Times, Feb. 6, 1921, II:3; 
Deutsch. Reichs., Jan. 22, 1921, No. 18. 

LiTHUANIA—POLAND. Peace terms of Lithuanian delegates at War- 
saw made public. Summary: Times, Jan. 4, 1921, p. 9. 
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31 GermMany—Great Britain. Agreement signed in London for safe- 
guarding the restitution of British property in Germany under Art. 
297 of the Treaty of Peace and for release of property of German 
nationals in certain cases. Summary: Times, Jan. 1, 1921, p. 9. 

31 Nicaragua. Diego Manuel Chamorro inaugurated President. Cur. 
Hist., Feb., 1921, 13 (pt. 2): 352. 


January, 1921 
1 BreruMann-Ho.iuwec, THEOBALD von. Died near Berlin at age of 64. 
N. Y. Times, Jan. 3, 1921, p. 1. 

FINLAND—RuwussiA. Ratifications exchanged of Dorpat treaty, signed 
Oct. 14, 1920. Temps, Jan. 6, 1921, p.1. Text of treaty: Cur. Hist., 
Mar., 1921, 13 (pt. 2) : 472. 

GeRMANY—GrREAT Britain. British Government sent note to Germany 
demanding payment of merchandise delivered by England, threat- 
ening confiscation of German property in England if terms are not 
earried out. Temps, Jan. 7, 1921, p. 1. 

FraNcE—UNitTep States. French Government delivered note to 
United States containing copy of French note of Dec. 31, 1920, to 
Berlin asking American participation in the conference of Allied 
premiers in London, Jan. 19, on German disarmament and repara- 
tions. N. Y. Times, Jan. 8, 1921, p. 1. 

GeRMAN Suips. Questions of ownership of vessels interned in Brazil 
settled in favor of Brazil. Cur. Hist., Feb., 1921, 13 (pt. 2) : 348. 

Russian ConstituENT AsseMBLY. Over thirty members of Russian 
Assembly, dissolved by Bolshevists in 1918, met in Paris under 
presidency of M. Tehernof to plan release of Russia from present 
government. Times, Jan. 10, 1921, p. 9. 

France—ItTaLy. Law promulgated in France ratifying the Emigra- 
tion and Immigration Treaty, signed at Rome, Sept. 30,1919. J. 0., 
Jan. 26, 1921, p. 1290. 

FRANCE—UNITED States.  Ratifications exchanged of agreement 
signed July 17, 1919, modifying provisions of Art. VII of conven- 
tion of navigation and commerce of June 24, 1822. U. 8. Treaty 
Ser. No. 650. 

Great Britarin—Persia. Note sent to Shah of Persia demanding 
that agreement concluded nearly two years ago be definitely accepted 
or rejected. Wash. Post, Jan. 11, 1921, p. 6. 

PAN-AMERICAN FEDERATION OF LaBor. Met in Mexico City to foster 
good relations among laborers of the United States, Mexico, and 
South and Central America. Cur. Hist., Feb., 1921, 13 (pt. 2) : 349. 

Councit or Ampassapors. United States withdrew its representative. 
Adv. of Peace, Feb., 1921, p. 70. 
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LEAGUE oF Nations Counciu. M. Gastao da Cunha made president. 
Temps, Jan. 12, 1921, p. 1. 

PANAMA—UNITED States. Panama sent protest to Washington against 
‘fact of force’’ by which the United States took possession of tract 
of ground east of Colon for defense of the Canal. Evening Star, 
Jan. 14, 1921. 

RuMANIA—SovietT Russia. Rumania sent note to Moscow declining 
invitation of Soviet Russia to discuss question of Bessarabia. N. Y. 
Times, Jan. 12, 1921, p. 19. 

CaNADA—FRANCE. New trade agreement concluded providing recipro- 
cal minimum tariff. Wash. Post, Jan. 13, 1921, p. 6. 

CzecHo-SLovakK Decree issued promulgating the 
Emigration and Immigration agreement and protocol signed at Paris, 
Mar. 20, 1920, and ratified Nov. 30,1920. J. 0O., Jan. 14, 1921, p. 772. 

INTERNATIONAL LABOR CONFERENCE. Governing body of International 
Labor Office decided to postpone meeting projected for April until 
October, 1921. J. L. O. B., Jan. 19, 1921, p. 4. 

Mexico—Unitep States. State Department sent protest to Mexico 
against the issuing of denouncement titles to Mexican citizens cover- 
ing subsoil rights on land owned in Mexico by American oil interests. 
N. Y. Times, Jan. 26, 1921, p. 3. 

RuINE Forces. War Department order reducing American forces in 
Germany from 15,000 to 8,000 men made public. Cur. Hist., Feb., 
1921, 13 (pt. 2): 192. 

NETHERLANDS—VENEZUELA. Dutch Parliament approved convention 
for renewal of diplomatic relations with Venezuela. N. Y. Times, 
Jan. 15, 1921, p. 4. 

ARGENTINE RepusBLic—EstTHonia. Argentina recognized independence 
de jure of Esthonia. Temps, Jan. 16, 1921, p. 1. 

ARMENIA. Note from President Wilson sent to President of League 
Assembly relative to Armenia in reply to Hyman’s telegram of Dec. 
26, 1920, which reported Soviet control of Armenia. Text: N. Y. 
Times, Jan. 23, 1921, p. 1. 

Curna. Federal Government gave warning that, beginning Feb. 1, it 
will annex all customs receipts of the ‘‘seceding Chinese provinces’’ 
in defiance of Treaty Powers. Times, Jan. 24, 1921, p. 9. 

SALVADOR—UNITED States. Commercial travelers’ convention signed 
by both countries. Wash. Post, Jan., 1921, p. 6. 

AUSTRIAN—FRENCH ARBITRATION TRIBUNAL. First meeting held at 
Paris. Temps, Jan. 22, 1921, p. 4. 

GUATEMALA—UNITED States. Report sent to Congress from State 
Department, in response to Senate resolution of Jan. 10, 1921, con- 
taining information concerning signing and observance of articles 
of capitulation under the terms of which President Estrada Cabrera 
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surrendered the executive office of Guatemala. 66th Cong. Senate 
Doc. 357. 

JaPpaAN—Unirtep States. Report of R. 8. Morris sent to State Depart- 
ment with recommendations for settlement of Japanese problem. 
Summary: N. Y. Times, Jan. 27, 1921, p. 17. 

CENTRAL AMERICAN UNION. Pact signed by delegates of Salvador, 
Honduras, Guatemala and Costa Rica. Nicaragua withdrew her 
delegate from the conference, being unwilling to approve article 
relating to treaties. Wash. Post, Jan. 24, 1921, p. 6. 

SaLvapoR—Unirep States. Exchange of ratifications of commercial 
travelers’ convention of Jan. 28, 1919, announced. U. S. Treaty 
Ser. No. 651. 

TurKrey. Government signed agreement establishing inter-allied con- 
trol of all disbursements and revenues. Times, Jan. 25, 1921, p. 9. 

Martens, Lupwie C. A. K. The unrecognized ‘‘ambassador’’ from 
Soviet Russia was deported by order of the United States Govern- 
ment. Adv. of Peace, Feb., 1921, p. 66. 

24-Feb. 1. INTER-ALLIED CONFERENCE ON GERMAN REPARATIONS. Opened 
in Paris on Jan. 24 to consider German disarmament and repara- 
tions, Austrian and Russian questions, ete. N. Y. Times, Jan. 25, 
1921, p. 1. Decision reached on Jan. 25 to call conference in Lon- 
don on Feb. 21 for discussion of Turkish treaty and other Near East 
questions. Wash. Post, Jan. 26, 1921, p. 1. Commission appointed 
on Jan. 25 to inquire into economic situation in Europe with par- 
ticular reference to Austria. Evening Star, Jan. 25,1921. On Jan. 
28 Supreme Council in Paris reached agreement for settlement of 
questions relating to execution of Arts. 231 and 232 of the Treaty 
of Versailles. Text of agreement, with forwarding note, sent to 
Germany on Jan. 29. Text of note and documents on reparations 
and disarmament: Temps, Feb. 1, 1921, p. 1; N. Y. Times, Jan. 31, 
1921, p. 1; Adv. of Peace, Feb., 1921, p. 63. Dr. Simons, Foreign 
Minister of Germany, declared in Reichstag on Feb. 1 that govern- 
ment would refuse to negotiate on basis of Entente decisions regard- 
ing reparations and would formulate counter proposition. Wash. 
Post, Feb. 2, 1921, p. 1; N. Y. Times, Feb. 2, 1921, p. 1. Text of 
letter and agreement: Nation (N. Y.), March 9, 1921, p. 383. 

BULGARIAN—FRENCH ARBITRATION TRIBUNAL. Rules of procedure an- 
nounced. J. O., Feb. 21, 1921, p. 2370. 

GeRMANY—HO.LLAND. Commercial agreement signed, providing grant- 
ing of credits by Holland to Germany amounting to 200 million 
Dutch florins for purchase of raw materials. Germany agrees to 
grant export licenses for German coal to Holland. Times, Feb. 12, 
1921, p. 9. 
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JAPAN—UNiTED States. Negotiations concluded between American 
and Japanese ambassadors for settlement of California question and 
definition of rights of Japanese in the United States. Wash. Post, 
Jan. 26, 1921, p.1; N. Y. Times, Jan. 26, 1921, p. 1. 

EstHonia. De jure independence recognized by Supreme Council. 
Times, Jan. 27, 1921, p. 9. 

Groraia. Supreme Council recognized independence de jure of Geor- 
gia. Times, Jan. 29, 1921, p. 9. 

Latvia. Independence de jure recognized by the Supreme Council. 
Times, Jan. 27, 1921, p. 7. 

Bouivia. Bautista Saavadra inaugurated president after short term 
as provisional president. Press notice, Jan. 29, 1921. 

Cuina—Japan. Military pact of May 19, 1918, abrogated, without 
any reservations, by an exchange of notes. Press notice, Jan. 31, 
1921; Times, Jan. 31, 1921, p. 9. 

VaTICAN. Pope Benedict addressed an encyclical on world peace and 
Christian reconciliation to all bishops throughout the world. Cur. 
Hist., Mar. 1921, 13 (pt. 2) : 415. 

AusTRIAN Depts. ‘‘Loucheur plan’’ for aiding Austria approved by 
Paris conference on German reparations, which also agreed that 
Allied Governments should renounce their debts against Austria. 
Summary: Nation, N. Y., Mar. 9, 1921, p. 388. 

EstHONIA—PoLAND. Independence de jure of Esthonia recognized by 
Poland. Temps, Jan. 31, 1921, p. 1. 

FrancE—GRrREAT Britain. Agreement reached between Premiers Bri- 
and and Lloyd George regarding penalties to Germany for not accept- 
ing Allied terms. Summary: N. Y. Times, Feb. 27, 1921, p. 1. 

TURKISH PEace TREATY, SEvrEs, Ava. 10, 1920. Chamber of Deputies 
voted to ratify treaty on January 30. The Senate had agreed to 
ratify it on Dec. 23, 1920. Temps, Dec. 25, 1920, p. 1, and Feb. 1, 
1921, p. 4. 


February 

1 Curnese Consortium. China received her first formal notification of 
the plan when the American, British, French and Japanese repre- 
sentatives handed to Peking Government an identical note covering 
agreement and principles on which they would be prepared to ad- 
vance funds. Cur. Hist., Mar., 1921, 13 (pt. 2) : 507. 

1 Liaravania—Pouanp. Lithuania addressed note to Poland requesting 
reopening of peace negotiations in London. Poland replied that she 
was ready to resume negotiations with proviso that question of Vilna 
plebiscite be omitted and that meeting take place at Kovno instead 
of London. Temps, Feb. 2, 1921, p. 4. 
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Mexico—Unirep States. Period in which claims against Mexico may 
be presented to Mexican Claims Commission has been extended for 
one year. Press notice, Feb. 1, 1921. 

Satvapor. Decree made public cancelling governmental intervention 
in German properties, adopted as a war measure. Wash. Post, Feb. 
2, 1921, p. 6. 

Cupa. Presidential decree suspended concession granted Western 
Union Telegraph Company for connecting up its Barbados cable at 
Cojimar or elsewhere on the Cuban coast. Wash. Post, Feb. 4, 1921, 
p. 5. 

Grorgia—Po.anp. Poland recognized the independence de jure of 
Georgia. Temps, Feb. 5, 1921, p. 1. 

GerMAN War Criminats. Announced that German Imperial Court of 
Justice has concluded preliminaries in regard to the first eleven war 
criminals named by the Allies, and the prosecution is to be pro- 
ceeded with in four of the cases. Trials expected to begin in March. 
Times, Feb. 4, 1921, p. 9. 

MesopoTaMIAN MAnpate. British draft, to be presented to League of 
Nations Council on Feb. 22, 1921, made public. Text: Times, Feb. 
3, 1921, p. 10. 

GERMAN CoaL De.ivertes. Germany sent statement to Allies of im- 
possibility of continuation by Germany, after Feb. 1, 1921, of coal 
deliveries on scale prescribed by Spa agreement. Times, Feb. 5, 
1921, p. 8. 

PALESTINE Manpate. Draft of British mandate for Palestine made 
public. Text: Times, Feb. 5, 1921, p. 7; N. Y. Times, Feb. 28, 1921, 
p. 6. 

FRANCE—GUATEMALA. Presidential decree issued approving the agree- 
ment signed in Paris, Nov. 23/Dee. 2, 1920, providing for a French 
military mission to Guatemala. Guatemalteco, Feb. 12, 1921, p. 97. 

FRANCE—TuRKEY. French Government received note from Mustapha 
Kemal, Turkish Nationalist leader, stating that he is the real Turk- 
ish government, and that Constantinople cabinet does not represent 
Turkish opinion. N. Y. Times, Feb. 6, 1921, p. 7. 

DENMARK—EstHoniA. Denmark recognized independence de jure of 
Esthonia. Temps, Feb. 7, 1921, p. 1. 

DenmMaRK—LatviA. Denmark recognized independence de jure of 
Latvia. Temps, Feb. 7, 1921, p. 1. 

EsTHONIA—SWEDEN. Sweden recognized independence de jure of Es- 
thonia. Temps, Feb. 7, 1921, p. 1. 

LaTvIA—SweEDEN. Sweden recognized independence de jure of Latvia. 
Temps, Feb. 7, 1921, p. 1. 
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Great Britain. India Treaty of Peace (Austria) Order issued putting 
into effect sections III-VII and annexes to sections III—-VI of the 
Austrian Peace Treaty. Lond. Ga., Feb. 15, 1921, p. 1265. 

SwITZERLAND. Federal Council refused permission to cross Switzer- 
land to armed forces sent by League of Nations to maintain order 
in Vilna during forthcoming plebiscite. Wash. Post, Feb. 8, 1921, 

CENTRAL AMERICAN Union. Announced that Nicaragua will send dip- 
lomatie mission to Costa Rica, Salvador, Guatemala and Honduras 
to clear up points causing withdrawal from conference. N. Y. Times, 
Feb. 10, 1921, p. 6. 

SoutH ArricaN ELections. General election held, resulting in great 
victory for General Smuts and decision not to secede from the British 
Empire. Times, Feb. 14, 1921, p. 9; Cur. Hist., Mar., 1921, 13 (pt. 
2) : 500. 

AustTRALIA. Mandate for former German Islands in Pacific south of 
equator made public. Text: Times, Feb. 9, 1921, p. 9. 

Bouivia. Government recognized by Argentina, Brazil, Chile and 
United States. Press notice, Feb. 8, 1921. 

GERMAN REPARATIONS AGREEMENT. Ratified by French Chamber of 
Deputies, 395 to 83. Wash. Post, Feb. 10, 1921, p. 1. 

GERMAN SoutH West AFricA Manpate. Terms made public of man- 
date, which has been administered for past four years by the Union 
of South Africa as the ‘‘South-West Protectorate.’’ (With names 
altered, it also applies to Samoa, Nauru and the former German 
islands in the Pacific south of the equator.) Text: Times, Feb. 9, 
1921, p. 9. 

JAPAN. Declaration of Japan relative to category of mandates and 
Article XXII of the Peace Treaty, published by League of Nations 
Council. N. Y. Times, Feb. 9, 1921, p. 15; Times, Feb. 9, 1921, p. 9. 

PoLanp—Soviet Russia. Treaty of peace signed at Riga. Times, Feb. 
11, 1921, p. 10. 

LirHuANIA—SovietT Russia. Russian Government notified Lithuania 
that it will be considered an act of hostility if a League of Nations 
army is allowed to occupy Vilna district pending plebiscite. Wash. 
Post, Feb. 11, 1921, p. 3. 

GERMANY—GREAT Britain. Official communiqué issued in Berlin con- 
cerning an arbitration treaty concluded between Germany and Great 
Britain regarding interpretation of Peace Treaty with reference to 
demands of British subjects for return of liquidated property. 
Times, Feb. 15, 1921, p. 10. 

INTERNATIONAL COMMUNICATIONS CONFERENCE. Reconvened in Wash- 
ington after interim of two months. Wash. Post, Feb. 12, 1921, p. 4. 

AustTrRIA—GERMANY. Exchange of ratifications of provisional economic 
agreement took place at Vienna. Temps, Feb. 14, 1921, p. 4. 
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FrRaANCE—GERMANY. Ratifications exchanged at Berlin of the conven- 
tion of Mar. 3, 1920, relative to pensions to inhabitants of Alsace 
and Lorraine. Temps, Feb. 17, 1921, p. 1; J. O., Feb. 18, 1921, 
p. 2090. 

Curna—Unitep States. State Department sent warning to China 
concerning cancelling wireless plant contract of Federal Telegraph 
Company at Shanghai. N. Y. Times, Feb. 17, 1921, p. 4. 

Norway—Unirep States. Norway asked State Department to submit 
to arbitration the claims of Norwegian ship owners for $14,000,000 
for vessels requisitioned during the war. Wash. Post, Feb. 17, 1921, 

JAPAN Manpate. State Department received draft form of mandate 
for Pacific Islands in North Pacific formerly belonging to Germany, 
awarded to Japan and approved by League Council on Dec. 17, 1920. 
N. Y. Times, Feb. 18, 1921, p. 3. 


INTERNATIONAL CONVENTIONS 


Copyrigut Union. Revision, Berlin, Nov. 13, 1908. 
Adhesion : 
Greece. Nov. 9, 1920. Monit., Dec. 20/21, 1920, p. 10270. 
Customs Tarirrs Pusiication. Brussels, July 5, 1890. 
Adhesion : 
Poland. Dee. 11 (?), 1920. D. G., Dee. 14, 1920, Ser. I, p. 1716. 
Lerrers, ETC., OF DecLARED VALUE. Rome, May 26, 1906. 
Adhesion : 
Government of the Sarre Basin Territory. Sept. 9, 1920. Monit., 
Nov. 10, 1920, p. 9012. 
Morocco (Spanish protectorate). Oct. 14, 1920. Monit., Nov. 26, 
1920, p. 9460. 
Money Orpers. Rome, May 26, 1906. 
Adhesion : 
Morocco (Spanish protectorate). Nov. 14, 1920. Monit., Nov. 
1920, p. 9460. 
Parce, Post CoNVENTION. Rome, May 26, 1906. 


Adhesion : 
Government of the Sarre Basin Territory. Sept. 9, 1920. Monit., 


Nov. 10, 1920, p. 9012. 
Morocco (Spanish protectorate). Oct. 14, 1920. Monit., Nov. 26, 
1920, p. 9460. 
Patent Bureau. Brussels (?), Nov. 15, 1920. 
Signed : 
France, Belgium, Brazil and nine other countries. Cur. Hist., Feb., 
1921, 13 (pt. 2) : 346. 
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PostaL SUBSCRIPTIONS TO NEWSPAPERS. Rome, May 26, 1906. 
Adhesion : 
Government of the Sarre Basin Territory. Sept. 9, 1920. Monit., 
Nov. 10, 1920, p. 9012. 
Morocco (Spanish protectorate). Oct. 14, 1920. Monit., Nov. 26, 
1920, p. 9460. 
PROTECTION OF INDUSTRIAL PRopEeRTY [affected by World War]. Berne, 
June 30, 1920. 
Adhesion : 
Austria. Oct. 27, 1920. Deutsch. Reichs., Dec. 8, 1920. 
Brazil. Oct. 9, 1920. Deutsch. Reichs., Dee. 8, 1920. 
Ceylon. Nov. 25, 1920. Deutsch. Reichs., Jan. 22, 1921. 
Japan. Nov. 17, 1920. Deutsch. Reichs., Jan. 22, 1921. 
Norway. Nov. 27, 1920. Deutsch. Reichs., Jan. 22, 1921. 
Spain. Oct. 6, 1920. Deutsch. Reichs., Dec. 8, 1920. 
Trinidad. Nov. 25, 1920. Deutsch. Reichs., Jan. 22, 1921. 
Ratification : 
Czecho-Slovak Republic. Nov. 1, 1920. Deutsch. Reichs., Dee. 8, 
1920. 
RADIOTELEGRAPH CONVENTION. London, July 5, 1912. Service Regulations, 
London, 1912. 
Adhesion : 
China. Oct. 22, 1920. Monit., Nov. 26, 1920, p. 9460. 
Venezuela. Oct. 22, 1920. Monit., Nov. 26, 1920, p. 9460. 
SERVICE DES RECOUVREMENTS. Rome, May 26, 1906. 
Adhesions : 
Government of the Sarre Basin Territory. Sept. 9, 1920. Monit., 
Nov. 10, 1920, p. 9012. 
Moroceo (Spanish protectorate). Oct. 14, 1920. Monit., Nov. 26, 
1920, p. 9460. 
TeLecraPH. St. Petersburg, July 22, 1875. Supplement, Lisbon, June 11, 
1908. 
Adhesion : 
Government of the Sarre Basin Territory. Oct. 19, 1920. Monit., 
Nov. 26, 1920, p. 9460. 
UNIVERSAL PostaL CONVENTION. Rome, May 26, 1906. 
Adhesion : 
Government of the Sarre Basin Territory. Sept. 9, 1920. Monit., 
Noy. 10, 1920, p. 9012. 
Morocco (Spanish protectorate). Oct. 14, 1920. Monit., Nov. 26, 
1920, p. 9460. 
M. Auice MattHews. 


PUBLIC DOCUMENTS RELATING TO INTERNATIONAL LAW 


GREAT BRITAIN‘ 


Anglo-German Mixed Arbitral Tribunal constituted under Art. 304 of 
Treaty of Versailles, Rules of procedure of. (S. R. & O. 1920, 2062.) 3%4d. 

Austrian Peace Treaty. Egypt Order in Council, Oct. 13, 1920. S. R. 
& O. 1920, 2082.) 14d. 

Copyright of German and Austrian nationals vested in Custodian. 
Order of Board of Trade as to ‘‘ Vested Copyright’’ and ‘‘ Restored Copy- 
right,’’ Nov. 9, 1920. (S. R. & O. 1920, 2119.) 2%d. 

Copyright. Treaties of Peace Copyright Rules, Nov. 29, 1920. (S. R. 
& O. 1920, 2246.) 

Diplomatic, consular and commercial selection committee, Report. on 
proceedings of. (Cmd. 1052.) 2d. 

Enemy funds in court. Supreme Court Funds Rules, Dee. 11, 1920. 
(S. R. & O. 1920, 2288.) 1%4d. 

Esthonia, Agreement with government of, respecting commercial rela- 
tions, London, July 20, 1920. (Treaty series, 1920, No. 19.) 14d. 

Industrial property, Agreement respecting the preservation or restora- 
tion of the rights of, affected by the World War. (Treaty series, 1920, 


No. 18.) 2d. 
League of Nations. Copy of provisional agenda for first session of the 


Assembly. (Cmd. 1020.) 1%d. 

Merchant Shipping Convention Act, 1914, Order in Council further 
postponing the coming into operation of, until July 1, 1921. Dec. 3, 1920. 
(S. R. & O. 1920, 2297.) 1%4d. 

Mesopotamia. Review of the civil administration. (Cmd. 1061.) 2s. 4d. 

Netherlands, Treaty between United Kingdom and, respecting extradi- 
tion between certain British-protected states in the Malay Peninsula and 
the Netherlands. (Treaty series, 1920, No. 14.) 14d. 

———. Convention between the United Kingdom and, renewing the 
arbitration convention of Feb. 15, 1920. Signed at London, June 1, 1920. 
(Treaty series, 1920, No. 15.) 14d. 

Patents of Austrian and Bulgarian nationals vested in Custodian. 
Order of Board of Trade as to ‘‘ Vested Patents,’’ ‘‘ Vested Applications,’’ 
and ‘‘ Restored Patents,’’ Nov. 9, 1920. (S. R. & O. 1920, 2118.) 2d. 


1 Parliamentary and official publications of Great Britain may be obtained for the 
amount noted from the Superintendent of Publications, H. M. Stationery Office, Im- 
perial House, Kingsway, London, W. C. 2. 
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Patents, designs, and trade-marks. Order in Council applying Sec. 91 
of Act of 1907, as amended, to Roumania. (S. R. & O. 1920, 1992.) 14d. 

Patents (Treaties of Peace—Austria and Bulgaria). Rules, Nov. 29, 
1920. (S. R. & O. 1920, 2247.) 14d. 

Peace Handbooks prepared under the direction of the Historical See- 
tion of the Foreign Office: 

Vol. IV, The Balkan States (cloth ed.), 15s. 74d. 

Vol. LX, The Russian Empire (cloth ed.), 15s. 744d. 

Vol. XI, Turkey in Asia (cloth ed.), 15s. 64%d.; No. 61, Arabia, 3s. 2d. ; 

No. 62, Armenia and Kurdistan, 2s. 2d.; No. 63, Mesopotamia, 3s. 2d.; 
No. 64, Islands of the Northern and Eastern A®gean, 1s. 7¥od.; No. 
65, Cyprus, 2s. 14%4d.; No. 66, France and the Levant, 1s. 144d. 

Vol. XV, British possessions in Africa (1): No. 89, Partition of Africa, 
2s. 1144d.; No. 90, British West Africa (general), 7d.; No. 91, Gambia, 
ls. 1144d.; No. 92, Sierra Leone, 1s. 7144d.; No. 93, Gold Coast, 
ls. 71d.; No. 94, Nigeria, 2s. 144d.; No. 95, Nyasaland, 2s. 2d. 

Vol. XVIII, Former German possessions in Africa: No. 110, Togoland, 
ls. 744d.; No. 111, Cameroon, 2s. 1%d.; No. 112, South-West Africa, 
2s. 8d.; No. 113, Tanganyika (German East Africa), 2s. 8d.; No. 114, 
Treatment of natives in the German colonies, ls. 744d. 

Vol. XX, Spanish and Italian possessions in Africa: No. 122, Spanish 
Morocco, 1s. 14%4d.; No. 123, Canary Islands, 1s. 144d.; No. 124, 
Spanish Sahara, 1s. 114d.; No. 125, Spanish Guinea, ls. 7144d.; No. 
126, Eritrea, 1s. 14%4d.; No. 127, Italian Libya, ls. 744d.; No. 128, 
Italian Somaliland, 1s. 144d.; No. 129, Abyssinia, 2s. 8d.; No. 130, 
Liberia (?), 1s. 744d. 

Vol. XXII, Pacific Islands: No. 139, Discoveries and acquisitions in 
the Pacific, 1s. 14%4d.; Nos. 140 and 143, Galapagos and Juan Fernan- 
dez Islands, 1s. 744d.; Nos. 141 and 142, Malpelo, Cocos and Easter 
Islands, 1s. 7%4d.; No. 144, British possessions in Oceania, 3s. 2d.; 
No. 145, French possessions in Oceania, 1s. 744d.; No. 146, Former 
German possessions in Oceania, 2s. 8d.; No. 147, New Hebrides, 1s. 1d. 

Vol. XXIII, International Affairs (cloth ed.), 12s. 10%4d. 

Vol. XXIV, Congresses: German opinion (cloth ed.), 12s. 11%4d. 

Persia, Agreement between United Kingdom and, modifying commercial 
convention of Feb. 9, 1903. (Treaty series, 1920, No. 17.) 74d. 

Portugal, Agreement between United Kingdom and, respecting boun- 
daries in South-East Africa. (With map.) (Treaty series, 1920, No. 16.) 
74d. 

Russia, Interim report of the committee to collect information on. 


(Mise. 1920, No. 13.) 4d. 


PUBLIC DOCUMENTS RELATING TO INTERNATIONAL LAW 


UNITED STATES.” 


Commercial travelers. Convention between United States and Vene- 
zuela facilitating work of traveling salesmen, signed at Caracas, July 3, 
1919; proclaimed Oct. 15, 1920. 7 p. (Treaty series No. 648.) (English 
and Spanish.) State Dept. 

Consular Service, American. 1920 reprint with additions. 31 p. State 


Executive Order amending regulations of 1896. Nov. 16, 1920. 
(No. 3354.) State Dept. 

Copyright. Proclamation extending act of March 4, 1909, and amend- 
atory acts, to Danish subjects for works published in Denmark between 
Aug. 1, 1914, and before the President’s proclamation of peace, and not 
already republished in United States. Dec. 9, 1920. 2 p. (No. 1582.) 
State Dept. 

Haitien Customs Receivership. Report for second fiscal period, Oct. 1, 
1917-Sept. 30, 1918. 71 p. State Dept. 

Immigration, naturalization, citizenship, Chinese, Japanese, negroes, 
enlistment of aliens. List of publications for sale by Superintendent of 
Documents. October, 1920, 14 p. (Price list 67, 4th ed.) Govt. Print. 
Office. 

Immigration, temporary suspension of. Report to accompany H. R. 
14461, Dee. 6, 1920, 14 p. (H. rp. 1109) Pt. 1; minority views, Dee. 8, 
1920, 6 p., Pt. 2. Immigration and Naturalization Committee. 

International Sanitary Conference of American Republics, Montevideo, 
Dec. 12-20, 1920. Report of United States delegation. 85 p. Public Health 
Service. 

Naturalization, Annual report of Commissioner of. 1920. 114 p. 1 pl. 
map. Naturalization Bureau. 

Panama Canal, Canal Zone, Republic of Panama, Colombia Treaty, Suez 
Canal, and Nicaragua route. Publications for sale by Superintendent of 
Documents. (Price list 61, 5th ed.) October, 1920. 8 p. Govt. Print. 
Office. 

Seaman’s Act of 1915. Report to accompany H. R. 12396 to amend 
so as to extend provisions of said act with respect to service on vessels 
operating on Great Lakes. Dee. 27,1920. 1p. (H. rp. 1146.) Merchant 
Marine and Fisheries Committee. 

Georce A. FIncH. 
2 Where prices are given, the document in question may be obtained for the amount 


noted from the Superintendent of Documents, Government Printing Office, Washington, 
D. C. 
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JUDICIAL DECISIONS INVOLVING QUESTIONS OF 
INTERNATIONAL LAW 


AMERICAN AND BRITISH CLAIMS ARBITRATION TRIBUNAL’ 


[ Arbitrators: M. Henri Fromageot, Sir Charles Fitzpatrick, 
Hon. Chandler P. Anderson] 


In THE Matrer or H. J. RANDoLPH HEMMING 


No. 8 


Decision rendered December 18, 1920 
This is a claim presented by His Britannic Majesty’s Government on behalf of 
Henry Joseph Randolph Hemming for $2,000 and $1,280 for sixteen years’ interest 
at 4 per cent, and also for such further compensation as this Tribunal may think 


right. 


This claim is on account of professional services rendered as a lawyer 
by H. J. Randolph Hemming at the request of the United States Consul 
at Bombay in December, 1894, January and February, 1895, in the prose- 
eution of certain persons accused of counterfeiting United States gold coin 


in India. 

The Government of the United States admits the employment of Hem- 
ming by its Consul and the rendering by him of some legal services. It 
does not deny the American Consul’s clear right to prevent, if possible, 
the counterfeiting of American coin in India by setting in motion the 
machinery of police and prosecution, but it contends that the Consul had 
no legal authority to employ private counsel on behalf of his Government, 
for the performance of duties which might well have been carried out by 
the public officials of the crown. 

As to the facts: 

It appears from the documents in the case, that on December 13 and 
15, 1894, the United States Consul at Bombay informed the Secretary of 
State of the counterfeiting of American gold dollars in India and asked 
for instructions, and that, in the absence of any reply, he further informed 
him on December 22 and January 5 and 26, 1895, of the steps which he 
was taking to put an end to the counterfeiting and for the prosecuting of 
the offenders, of the employment of a lawyer, and also of the various legal 
services and assistance rendered in the matter by the said Hemming. 

1 Previous decisions of the Tribunal are printed in this JourNaL, Vol. 13, pp. 875-890. 
Vol. 14, pp. 650-665, 
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On January 30, 1895, the Secretary of State in reply forwarded some 
technical remarks of the Treasury Department as to the counterfeiting 
and made no objection to or criticism of the steps which had been taken. 

On February 2 and May 11, 1895, the Consul forwarded to the Secre- 
tary of State further information as to the progress of the prosecution 
he had initiated and the employment of the attorney and finally communi- 
cated to his Government the decision of the Indian court, and asked for 
instructions as to an appeal. 

By a letter dated July 2, 1895, the Secretary of State, still acting in 
conjunction with the Secretary of the Treasury, negatived the suggestion 
of an appeal. As before, he made no criticism of, nor did he refer in 
any way to, the employment of Hemming. 

The legal proceedings thus came to an end, and the Consul, by a letter 
dated August 2, 1895, reported to the Secretary of State the request of 
Hemming for a fee of $2,000, but recommended a fee of $500. 

It is shown by the documents that the United States Government decided 
not to pay Hemming the fee recommended by the Consul on the ground 
that his employment was unauthorized, and would not have been sanc- 
tioned. There is no evidence that this decision was communicated to Hem- 
ming either by the United States Government or by its Consul. 

In 1904, Hemming, who had in the meantime given up practice in 
India and returned to England, addressed the American Embassy in Lon- 
don through Merton & Steele, solicitors in London. But it appears from 
the documents that the United States Government, on the receipt through 
the Embassy of this new request, adhered to its decision that as the records 
did not show any authorization for the employment of counsel, or for the 
incurring of expense in connection with the case, the claim could not be 
paid. There is no evidence that this decision was communicated by the 
United States Government, or by its Embassy, either to Hemming or to 
his solicitors. 

In 1908 Hemming went to Washington to endeavor to secure payment. 
There he obtained the presentation before Congress of some bills which 
were favorably reported upon, at first for $500, finally, after hearing 
Hemming’s explanation, for $2,000. But they had not passed when the 
claim was brought before this Tribunal. 

It was only in April, 1910, that Hemming appealed to His Britannic 
Majesty’s Government for assistance in procuring redress, and it is said 
that the claim was accordingly recommended informally to the State De- 
partment by the British Ambassador at Washington. 

As to the law: 

Whatever at the outset was the authority of the United States Consul 
to employ an attorney at the expense of the United States Government, it 
is plain, from the correspondence referred to above, that that Government 
was perfectly well aware, after its Consul’s letter of December 22, 1894, 
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received January 14, 1895, of Hemming’s employment in a prosecution 
initiated solely for its benefit, that it did not object in any way whatever 
during the progress of the case to the steps taken by its Consul, but ap- 
peared implicitly at all events to approve of those steps and of Hemming’s 


employment. 

This Tribunal is, therefore, of opinion that the United States is bound 
by the contract entered into, rightly or wrongly, by its Consul for its benefit 
and ratified by itself. 

As to the amount of the claim: 

There is no evidence that any specific sum was ever agreed upon as a 
fee to be paid to Hemming. 

As has been shown, the American Consul first recommended a sum of 
$500. The same sum was accordingly recommended in 1910 as equitable 
to the Committee of Claims of the House of Representatives by the Secre- 
tary of State and favorably reported upon in 1910 by that Committee. 
Subsequently, in 1912, after a close investigation into Hemming’s claim, 
the same Committee suggested a sum of $2,000 in full settlement. 

This Tribunal, taking into consideration the services rendered, and the 
expense and trouble undergone by Hemming, as well as the delay in pay- 
ment, thinks that the sum of two thousand five hundred dollars ($2,500) 
is sufficient in full settlement of the claim, without interest. 

For These Reasons: 

This Tribunal decides that the Government of the United States must 
pay to the Government of His Britannic Majesty, for the benefit of Henry 
Joseph Randolph Hemming, the sum of two thousand five hundred dollars 
($2,500) without interest. 

For the Tribunal, 
(Signed) Henri Fromaceort, 
President. 


IN THE MATTER OF THE HoME MISSIONARY SOCIETY 
No. 11 


Decision rendered December 18, 1920 
This is a claim for $78,068.15, together with interest thereon from May 30, 1898, 
presented by the United States Government on behalf of an American religious body 
known as the “Home Frontier and Foreign Missionary Society of the United Brethren 
in Christ.” The claim is in respect of losses and damages sustained by that body and 
some of its members during a native rebellion in 1898 in the British Protectorate of 


Sierra Leone. 


The facts are few and simple. 
In 1898 the collection of a tax newly imposed on the natives of the 
Protectorate and known as the ‘‘ Hut tax’’ was the signal for a serious 
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and widespread revolt in the Ronietta District. The revolt broke out on 
April 27th, and lasted for several days. As is common in the more unciv- 
ilized parts of Africa it was marked by every circumstance of cruelty 
and by undiscriminating attacks on the persons and properties of all 
Europeans. 

In the Ronietta District, which was the center of the rebellion, the 
Home Missionary Society had several establishments,—the Bompeh Mis- 
sion at Rotofunk and Tiama, Sherbro-Mendi Mission at Shengeh, Avery 
Mission at Avery, and Imperreh Mission at Danville and Momaligi. 

In the course of the rebellion all these missions were attacked, and 
either destroyed or damaged, and some of the missionaries were murdered. 

The rising was quickly suppressed, and law and order enforced with 
firmness and prompitude. In September, October and November such of 
the guilty natives as could be caught were prosecuted and punished. (Brit- 
ish Answer, Annexes 15, 16, and 17.) 

A Royal Commissioner was appointed by the British Government to 
inquire into the circumstances of the insurrection and into the general 
position of affairs in the Colony and Protectorate. 

On the receipt of his report, as well as of one from the Colonial Gov- 
ernor, the Secretary of State for the Colonies came to the conclusion that, 
though some mistakes might have been made in its execution, the line of 
policy pursued was right in its main outlines and that the scheme of admin- 
istration, as revised in the light of experience, would prove a valuable 
instrument for the peaceful development of the Protectorate and the civili- 
zation and well-being of its inhabitants (British Blue Book, Sierra Leone, 
C. 9388 of 1899, Part 1, p. 175). 

On February 21, 1899, the United States Government (British Answer, 
Annex 39), through its Embassy in London, brought the fact of the losses 
sustained by the Home Missionary Society to the attention of the British 
Government. In his reply on October 14, 1899, Lord Salisbury repudiated 
liability on behalf of the British Government, with an expression of regret 
that sensible as it was of the worth of the services of the American mission- 
aries, there was no fund from which, as an act of grace, compensation could 
be awarded. 

The contention of the United States Government before this Tribunal 
is that the revolt was the result of the imposition and attempted collection 
of the ‘‘ Hut tax’’; that it was within the knowledge of the British Govern- 
ment that this tax was the object of deep native resentment; that in the 
face of the native danger the British Government wholly failed to take 
proper steps for the maintenance of order and the protection of life and 
property; that the loss of life and damage to property was the result of 
this neglect and failure of duty, and therefore that it is liable to pay 
compensation. 

Now, even assuming that the ‘‘ Hut tax’’ was the effective cause of the 
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native rebellion, it was in itself a fiscal measure in accordance not only with 
general usage in colonial administration, but also with the usual practice 
in African countries (Wallis, Advance of our West African Empire, p. 
40). 

It was a measure to which the British Government was perfectly entitled 
to resort in the legitimate exercise of its sovereignty, if it was required. 
Its adoption was determined by the course of its policy and system of 
administration. Of these requirements it alone could judge. 

Further, though it may be true that some difficulty might have been 
foreseen, there was nothing to suggest that it would be more serious than 
is usual and inevitable in a semi-barbarous and only partially colonized 
protectorate, and certainly nothing to lead to any apprehension of wide- 
spread revolt. 

It is a well-established principle of international law that no govern- 
ment can be held responsible for the acts of rebellious bodies of men com- 
mitted in violation of its authority, where it is itself guilty of no breach 
of good faith, or of no negligence in suppressing insurrection. (Moore’s 
International Law Digest, Vol. VI, p. 956; VII, p. 967; Moore’s Arbi- 
trations, pp. 2991-92; British Answer, p. 1.) 

The good faith of the British Government cannot be questioned, and 
as to the conditions prevailing in the Protectorate, there is no evidence to 
support the contention that it failed in its duty to afford adequate protec- 
tion for life and property. As has been said with reference to cireum- 
stances very similar, ‘‘It would be almost impossible for any government 
to prevent such acts by omnipresence of its forces’’ (Sir Edward Thorn- 
ton, Moore’s Arbitrations, pp. 3-38). 

It is true that the Royal Commissioner criticized in his report the mode 
of application of certain measures. But there is no evidence of any criti- 
cisms directed at the police organization, or the measures taken for the 
protection of Europeans. On the contrary, it is clear that from the out- 
break of the insurrection the British authorities took every measure availa- 
ble for its repression. Despite heavy losses, the troops in the area of revolt 
were continually increased. But communication was difficult; the risings 
occurred simultaneously in many districts remote from one another and 
from any common center, and it was impossible at a few days’ or a few 
hours’ notice to afford full protection to the buildings and properties in 
every isolated and distant village. It is impossible to judge the system of 
police and protection of life and property in force in the savage regions 
of Africa by the standard of countries or cities which enjoy the social 
order, the respect for authority, and the settled administration of a high 
civilization. A government cannot be held liable as the insurer of lives 
and property under the circumstances presented in this case. (See: Wip- 
perman Case, Ralston’s International Law and Procedure, No. 491, p. 231.) 


No lack of promptitude or courage is alleged against the British troops. 
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On the contrary, the evidence of eye-witnesses proves that under peculiarly 
difficult and trying conditions they did their duty with loyalty and daring, 
and upheld the highest traditions of the British Army. 

Finally, it is obvious that the Missionary Society must have been 
aware of the difficulties and perils to which it exposes itself in its task of 
earrying Christianity to so remote and barbarous a people. The contempt 
for difficulty and peril is one of the noblest sides of their missionary zeal. 
Indeed, it explains why they are able to succeed in fields which mere com- 
mercial enterprise cannot be expected to enter. 

For these reasons, this Tribunal is of opinion that the claim presented 
by the United States Government on behalf of the Home Missionary Society 
has no foundation in law and must be dismissed. 

But if His Britannic Majesty’s Government, in consideration of the 
service which the Home Missionary Society has rendered and is still ren- 
dering in the peaceful development of the Protectorate and the civilization 
of its inhabitants, and of the support its activities deserve, can avail itself 
of any fund from which to repair as far as possible the losses sustained in 
the native revolt, it would be an act of grace which this Tribunal cannot 
refrain from recommending warmly to the generosity of that Government. 

For these reasons and subject to this recommendation, the Tribunal 
decides that this claim must be dismissed. 

For the Tribunal : 
(Signed) Henri FrRomaGeEort, 
President. 


IN THE MATTER OF THE TATTLER 
Cuam No. 19 


Decision rendered December 18, 1920 


The Government of the United States presents two claims arising out of two differ- 
ent detentions of the American Schooner TATTLER in the year 1905. 
These two claims have been argued and are to be decided separately. 


First Claim 


This is a claim for $2,028.88 with interest, on account of a seizure of 
the said schooner TJattler on April 10, 1905, and its detention for six days, 
i.e., from April 10 to April 16, 1905, by the Canadian authorities in Liver- 
pool, Nova Scotia, on a charge of an alleged contravention of the first 
article of the treaty concluded at London on October 10, 1818, between 
Great Britain and the United States, and of section 3, paragraph 3, of 
Chapter 94 of the Revised Statutes of Canada, 1886, entitled: ‘‘An Act 
respecting fishing by foreign vessels.’’ 

The record shows that by an agreement made at Liverpool, Nova Sco- 
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tia, April 15, 1905 (United States Memorial, Exhibit 19, enclosure 1), the 
owners entered into the following undertaking: 

In consideration of the release of the American schooner TATTLER of Gloucester, 
Massachusetts, now under detention at the port of Liverpool, Nova Scotia (on payment 
of the fine of five hundred dollars, demanded by the Honourable Minister of Marine 
and Fisheries of Canada, or by the Collector of Customs at said port), we hereby 
guarantee His Majesty King Edward the Seventh, His Successors and assigns, repre- 
sented in this behalf by the said Minister, and all whom it doth or may concern, against 
any and all claims made or to be made on account of or in respect to such detention or 
for deterioration or otherwise in respect to said vessel or her tackle or apparel, outfits, 
supplies or voyage, hereby waiving all such claims and right of libel or otherwise be- 
fore any court or Tribunal in respect to said detention or to such or any of such claims 


or for loss or damage in the premises. 


It has been observed by the United States Government that on the same 
day the owners notified the Canadian authorities that the payment of the 
said sum of $500.00 was made under protest. 

But neither this protest nor the receipt given by the Canadian authori- 
ties for the $500.00 contains any reservation to, or protest against, the 
guarantee given against ‘‘any and all claims made or to be made on account 
of or in respect to such detention.’’ It does not appear, therefore, that 
the waiver in the undertaking of any claim or right ‘‘before any court or 
tribunal’’ was subject to any condition available before this Tribunal. 

It is proved by the documents that the consent of the British Govern- 
ment to the release of the vessel was given on two conditions: first, on pay- 


ment of $500.00, and, second, on the owners undertaking to waive any 
right or claim before any court, and the protest against the payment does 
not extend and cannot in any way be held by implication to extend to this 


waiver. 

This protest appears to have been a precautionary measure in case the 
Canadian authorities should have been disposed to reduce the sum. Any 
protest or reserve as to the waiver of the right to damages would have been 
plainly inconsistent with the undertaking itself and would have rendered 
it nugatory if it had been accepted by the other party. 

On the other hand, it has been objected that the renunciation of and 
guarantee against any claims are not binding upon the Government of the 
United States, which presents the claim. 

But in this ease the only right the United States Government is sup- 
porting is that of its national, and consequently, in presenting this claim 
before this Tribunal, it can rely on no legal ground other than those which 
would have been open to its national. 


For These Reasons: 


This Tribunal decides that the claim relating to the seizure and deten- 
tion of the American schooner Tatiler on and between April 10 and April 


16, 1905, must be dismissed. 
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Second Claim 


This is a claim for $2,100.00, with interest, for the seizure of the same 
American schooner Tattler by the Canadian authorities on December 15, 
1905, in the port of North Sydney, Cape Breton, for an alleged violation 
of the Canadian Statute 55 and 56 Vict. (1892), chapter 3, entitled: ‘‘ An 
Act respecting fishing vessels of the United States.’’ 

In October, 1905, the Tattler registered at and sailed from Gloucester, 
Massachusetts, to Newfoundland on a salt herring voyage, proceeded to 
North Sydney, Cape Breton, and entered that port to obtain a license from 
the Canadian authorities under the above-mentioned Canadian Act enabling 
it to ship additional men as members of the crew. 

It is shown by the documents and it is not denied that the Master of 
the Tattler, after entering that port, went on shore, and applied to the 
Canadian authorities for the said license, that notwithstanding three sepa- 
rate requests the license was refused him on the ground that the schooner 
was on the American register and did not hold an American fishing license, 
and that on this refusal the men were shipped without a license. 

It is established by a report of the Canadian authorities to the Minister 
of Marine and Fisheries of Canada dated at Ottawa, December 15, 1905 
(British Answer, Annex 51), that up to that season United States vessels 
registered as trading vessels visited Newfoundland for the purpose of 
obtaining cargoes of frozen herring, and were afforded all the ordinary 
port privileges extended to trading vessels. Newfoundland, however, in 
that year, i.e., 1905, passed an Act preventing such vessels from procuring 
bait fishes, and herring, within the territorial jurisdiction of Newfound- 
land, and they were forced to catch their cargoes of fish for themselves, 
and so became fishing vessels. As they had not the necessary crews and 
could not, under the Newfoundland regulations, ship them in Newfound- 
land waters, it became necessary for them either to return home or procure 
the necessary crews in Canadian ports. In the early part of the season 
the Canadian local customs officials were not very clear as to the status 
of these vessels under the changed conditions. The Canadian Government, 
however, decided that the moment they shipped crews to catch fish they 
changed their character and became fishing vessels, and as such must 
procure a Canadian license under the Canadian Act. When the Govern- 
ment’s decision was made known to the officials, this course was followed. 

In the following month, 7.e., November, 1905, information was received 
by the owners of the Tattler that the Canadian authorities at North Syd- 
ney had discovered their error in regard to the license requested by and 
refused to the schooner, and that they were ready to issue the license on 
receipt of the proper fee. The owners mailed the amount without delay 
to the Canadian authorities at North Sydney. 


| 
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By that time the Tattler had returned to Gloucester and sailed again 
for Newfoundland, and on December 15th, owing to bad weather, she 
entered North Sydney for shelter. She was immediately seized on the 
charge of having, on her previous trip, shipped men without a license. 
Telegraphic correspondence took place between the owners and the Cana- 
dian authorities to ascertain the facts. But it was not until three days 
later, t.c., on December 18, 1905 (British Answer, Annex 53), that her 
release was obtained. 

This Tribunal is of opinion that the British Government is responsible 
for that detention. 

It is difficult to admit that a foreign ship may be seized for not having 
a certain document when the document has been refused to it by the very 
authorities who required that it should be obtained. 

The British Government in their answer and argument contend that 
the captain of the schooner had never expressly informed the Canadian 
Collector of Customs that his vessel was a fishing vessel. But it is to be 
observed that this same ship, a few months before, sailing under exactly 
the same conditions and entering Canadian ports, had been treated as a 
fishing vessel, blacklisted and seized as one by the Canadian authorities. 

That this fact could not have been and was not forgotten is shown by 
the aforesaid Canadian report of December 15, 1905 (British Answer, 
Annex 51). 

In any case, it was admitted by the Canadian authorities (ibid.) that 
the officials were at that time insufficiently informed and uncertain as to 
the exact status of such vessels. 

Such an error of judgment by the Canadian officials shall not result in 
prejudice to the foreign ship in question. 

Under these circumstances the Tattler is entitled to an indemnity. 

As to the quantum: 

The claim is for the alleged loss of 665 barrels of herring, valued at 
$2,100.00, which, it is contended, the vessel did not catch because of the 
three days’ detention. 

But no evidence is produced as to the certainty of this prospective 
catch. Nobody can say whether the vessel would have made such a eatch, 
or whether it would have encountered some mishap of the sea. 

Taking into consideration the trouble undergone by the owners, the 
period of the detention, and the tonnage, equipment and manning of the 
vessel, this Tribunal thinks that the sum of six hundred and thirty dollars 
($630.00) is a just indemnity. 


For These Reasons: 


This Tribunal decides that the Government of His Britannic Majesty 
must pay to the Government of the United States the sum of six hundred 
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and thirty dollars ($630) for the seizure and detention of the American 
schooner Tattler on and between December 15 and 18, 1905. 
As to the interest, further decision will be given. 
For the Tribunal: 
(Signed) Henry Fromageort, 
President. 


In THE MATTER OF THE COQUITLAM 
No. 29 


Decision rendered December 18, 1920 


This is a claim for $104,709.03 and interest presented by the Government of His 
sritannic Majesty on behalf of the owners of the cargo of the steamer COQUITLAM. 
It arises out of the seizure of that steamer on the 22nd of June, 1892, by the United 
States Cutter CORWIN in the Behring Sea. 

The following facts are admitted: The COQUITLAM was a British ship owned by 
the Union Steamship Company of British Columbia and registered at the port of Van- 
couver, B. C.; her gross registered tonnage was 256.33; her net tonnage 165.67. 


In the spring of 1892 a number of British schooners left Victoria, B. C., 
for the purpose of hunting seals in the North Pacific Ocean. The owners 
of these vessels belonged to an association known as the Pacific Sealers 
Association, and at the time they sailed from Victoria it was understood 
that a ship would be sent out in the following June to convey supplies 
to the schooners and receive in return their catch of seal skins. 

In pursuance of this understanding, the Coquitlam was chartered on 
June 4, 1892, for a period of thirty days and fitted out at the port of 
Victoria by the Pacifie Sealers Association. She sailed from that port for 
the North Pacific Ocean on June 8. 

It had been arranged that the schooners should rendezvous at Marmot 
Island, or Tonki Bay, in Afognak Island, or at Port Etches, in Hinchin- 
brook Island. 

The Coquitlam arrived at Tonki Bay on June 18, 1892, and next day 
at the mouth of the bay received from eight sealing schooners 5,835 seal 
skins and transferred to them the supplies provided. She left Tonki Bay 
for the second rendezvous at Port Etches and arrived there on June 22. 
The same day, before any transfer had been made to or from the schooners, 
she was seized in the harbor by the United States Revenue Cutter Corwin 
and taken to Sitka, where she was handed over to the Collector of Customs. 

No document or entry in the ship’s log has been produced purporting 
to have been made at the time, and stating the circumstances of and reasons 
for the seizure. 

On July 5, the United States District Attorney filed in the District 
Court of Alaska a libel of information against the Coquitlam, its appurte- 
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nances and cargo, alleging that she had committed three separate offenses, 
the first under Sections 2867 and 2868 of the Revised Statutes of the 
United States by receiving or unloading merchandise and cargo in the 
waters and within four leagues of the coast of the United States; the 
second, under Section 3109 of the same Revised Statutes, by transferring 
merchandise within the said limits without having previously reported 
and received a permit; the third, under Sections 2807, 2808 and 2809, by 
having no manifest in writing of the cargo brought into an United States 
harbor. 

By order of the District Court of the 17th of September, 1892, the 
vessel, cargo and appurtenances were released upon giving bonds for 
$87,660.95. 

Upon the trial of the libel the Coquitlam, her cargo and appurtenances 
were condemned by a decree of the District Court, dated September 18, 
1893. But on appeal, the United States Circuit Court of Appeals for the 
Ninth Cireuit, on the 16th of November, 1896, reversed the decree of 
forfeiture made by the District Court and dismissed the libel. 

This decision of the judicial authorities of the United States is binding 
upon the Government. It decides that what Sections 2867, 2868 of the 
Revised Statutes had in view were vessels bound to the United States and 
that there was no evidence that the Coquitlam was so bound; that Section 
3109 contemplated vessels not merely arriving in the United States waters 
but intending to proceed further inland, either to unload or take on cargo, 
and that there was on the record no proof of any such intention; that the 
Sections 2807, 2808 and 2809 made lable to forfeiture only such merchan- 
dise as is consigned to the master, mate, officers or crew, and that it was 
not alleged in this case that any merchandise was so consigned. 

The same decision goes on to say that there was no contention ‘‘that 
any injury has been done to the United States by the acts which are com- 
plained of in the libel, or that the United States has in any way been 
defrauded of revenue, or that there was any intention upon the part of 
the masters or owners of the vessels to evade the provisions of the revenue 
laws. The merchandise was not bound to the United States, nor was it 
consigned to any person, nor destined to be delivered at any place in the 
United States. 


I. As to the liability: 

It appears that shortly after the seizure of the vessel the British Gov- 
ernment brought the matter to the attention of the United States Govern- 
ment, but no action was taken during the pendency of the judicial pro- 
ceedings, the Coquitlam in the meantime having been released on bond. 
Subsequently in a letter of the Secretary of State to the British Ambassa- 
dor dated December 21, 1904, the United States Government stated that 
the Department of State ‘‘is disposed to recognize liability and to recom- 
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mend payment of a reasonable indemnity; but it will be necessary to have 
submitted to it the proofs showing the nature and extent of the damages 
suffered by the seizure, in order that the Department may consider the 
amount of the liability to make a definite recommendation.’’ There is no 
evidence that the British Government ever complied with the request. 

Before this Tribunal the United States Government denies all liability 
in this case. 

It contends that the construction put upon the language of the statutes 
by the Cireuit Court of Appeals is a very technical construction, while the 
construction upon which the officer acted in making the seizure had abun- 
dant support in decisions of the United States courts prior to this case, 
that it is clear, when this circumstance is taken in conjunction with the 
facts as disclosed, that the officer acted in the bona fide belief that the 
revenue laws of the United States had been infringed, and that for this 
belief there was probable cause. 

The good faith and fair conduct of the officers of the Corwin are un- 
questionable, but though this may be taken into account as an explanation 
given by the same officers to their Government, it cannot operate to prevent 
their action being an error in judgment for which the Government of the 
United States is liable to a foreign Government. 

Further, even supposing that the interpretation of the United States 
customs statutes may have given rise to some doubt, such a doubt cannot 
constitute a probable cause of seizure. Probable cause of seizure, as defined 
by Chief Justice Marshall, ‘‘imports a seizure made under circumstances 
which warrant suspicion’’ (Locke v. United States, 1813, VII Cranch 339, 
at p. 348). It implies the existence of certaiz facts which prima facie 
create a liability to seizure, facts which there is good reason to believe 
will be established though they are not yet actually proved. The doubt 
must be as to the existence of the fact, not as to its wrongful character. 

Since in this case there was no doubt as to the circumstances of fact 
under which the seizure took place, but, according to the United States 
contention, some possible doubt as to the application of the statutes, their 
application was made by the United States naval authorities at the risk 
of their Government, and since it has been decided by the United States 
judicial authorities that this application was wrong, liability clearly arises. 


II. As to the consequences of the liability and amount of damages: 

The result of inquiry made by the Tribunal of the agents of both Gov- 
ernments has been to show that a sum of $48,000 represents a proper 
amount to be paid by the Government of the United States as compensation 
for the seizure and its consequences. 


III. As to interest: 
It would not be equitable that interest should be allowed for the period 
prior to six months after the decision of the Circuit Court of Appeals on 
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November 16, 1896, i.e., prior to May 16, 1897. On the other hand, it has 
been shown that, on December 21, 1904, the United States Government 
declared that it was disposed to recommend payment on condition that the 
British Government should submit proof of the nature and extent of the 
damages. As has been said, there is no evidence that the British Govern- 
ment ever complied with that request. 

Taking these circumstances into consideration, this Tribunal is of 
opinion that interest at 4% should be allowed from May 16, 1897, to 
December 21, 1904. 

For These Reasons: 


This Tribunal decides that the Government of the United States must 
pay to the Government of His Britannic Majesty the sum of $48,000 on 
behalf of the British subjects injured by the seizure of the 8S. S. Coquitlam 
in June, 1892, with interest at 4% from May 16, 1897, to December 21, 1904. 

For the Tribunal: 
(Signed) Henry FRomMAGEorT, 
President. 


BOOK REVIEWS * 


La Chine et la Grande Guerre Européénne. By Dr. Nagao Ariga, with a 
preface by M. Paul Fauchille. Paris: A. Pedone, 1920. pp. 342. 


This small but highly valuable and interesting volume is written for 
a very definite purpose: that of proving to the world at large that China 
stands, once for all, back of accepted principles of international law, in 
the capacity of a world Power which has much of value to offer in the 
matter of interpreting and applying these principles,—this as the result 
of five years’ experience of difficulties which had to be met, and had to be 
overcome merely because China is China. Many were the varied and per- 
plexing problems confronting the nation during the war period; and, 
whether judged by the standard of the theorist or by those of the practical 
diplomat, the Chinese officials proved themselves not only students (in the 
highest sense of the term) of the principles of international relationship, 
but teachers and authoritative exponents thereof. In the words of the 
author: ‘‘In the future it must no longer be the foreigner who forces her 
to recognize and observe the principles of the law of nations; it must be 
China herself who must be inspired by the desire to govern her conduct 
by these principles. . . . The Republic proved to a demonstration that 
she was both able and willing to abide by the rules of international law.’’ 

The author has enjoyed exceptional opportunities for observing at first 
hand, and hence fully appreciating from every standpoint, the exact situa- 
tion of China during the war, having occupied the position of legal adviser 
to the Republic for the seven and one-half years preceding the publication 
of the work. But aside from the above, he has had access to archives and 
documents which clothe his book with a peculiar authority, many of which 
are presented by him to the public in its pages for the first time. He has 
also drawn on the White Book issued by the Chinese Government in 1919, 
a publication modeled on the British Blue Books. This work contains, he 
tells us, 191 separate episodes set out in chronological order, the most im- 
portant of which he has reproduced, with comments. But over and above 
these sources, thanks to the permission of the Chinese Government, the 
author has been permitted, during the preparation of this book, to exam- 
ine, and use as texts, documents preserved in the Cabinet Files, and in 
the files of the Bureau of Affairs dealing with Neutrality, established by 
that government during those troublous times. 


*The JOURNAL assumes no responsibility for the views expressed in signed book 
reviews.—Eb. 


305 


306 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


As to the book itself: it is, one might say, in a sense a diminutive case 
book of international law, limited to the classification and, to a certain 
extent, the analysis of a generous number of episodes involving problems 
which the Chinese Government was called upon to solve, first as a neutral 
Power, next as a nation which has broken off friendly relations with a 
sister nation, and finally in the capacity of a state at war. The situation 
which, in general, confronts any member of the family of nations during 
these changing phases of polity and fact is briefly commented upon by the 
writer, who then follows up his remarks by a careful presentation of what 
we may describe as the local political landscape of China at the time, and 
the methods pursued by her in adapting her own peculiar conditions to 
an observance of the legal principles involved. In so doing the writer 
adopts the method, excellent as it is simple, of presenting the facts attend- 
ant on each case as it came up, in many cases the exchanges of the repre- 
sentatives of the nations interested, and the final action taken. These 
incidents are, naturally, related in condensed form, but not to an extent 
to interfere with the lucidity of presentation which characterizes the entire 
work. It is the ordered and useful product of an ordered and compre- 


hensive mind. 
C. L. Bouve. 


The British Year Book of International Law, 1920-21. London: Oxford 


University Press. 1920, pp. viii, 292. 


This first volume of the British Year Book of International Law ap- 
pears under the auspices of a committee composed of Sir Erle Richards, 
Professor Higgins, Sir John MacDonnell, Sir Cecil Hurst, and Mr. Whit- 
tuck, with Mr. Picciotto as the editor. This list of distinguished scholars 
is of itself an invitation to serious consideration. The series of essays, 
so appetizingly printed, well justifies the attention which its sponsors 
invite. Their purpose is to provide an annual volume wherein may be 
found ‘‘well-informed and careful contributions to the science of inter- 
national law,’’ the fruits of research as applied to the problems of today. 
In this initial work are ten essays as follows: The British Prize Courts 
and the War, by Sir Erle Richards; Sovereignty and the League of Na- 
tions, by Sir Geoffrey Butler; The Legal Position of Merchantmen in For- 
eign Ports and National Waters, by A. N. Charteris, Esq.; The Legal 
Administration of Palestine under the British Military Occupation, by 
Lt. Col. Norman Bentwich; Submarine Warfare, by Professor Higgins; 
The Peace Treaty in its Effects on Private Property, by E. J. Schuster, 
Esq.; and International Labor Conventions, by Sir John MacDonnell; 
together with three anonymous contributions upon Changes in the Organ- 
ization of the Foreign and Diplomatic Service, the League of Nations and 
the Laws of War, and the Neutrality of Brazil. In addition there are 
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appreciative memorial notices of Professors Oppenheim and Lawrence, of 
Heinrich Lammasch, and Dr. Pitt Cobbett. Lastly there have been in- 
cluded a tentative list of international agreements, 1919-20, and a fairly 
complete bibliography of recent literature in the general field. 

With the limits of this notice it is impossible to give to each essay the 
attention it deserves. In discussing the work of British prize courts, Sir 
Erle Richards, faced by the question of the legality of retaliation as pre- 
sented by the case of the Leonora, concludes that though the law must be 
reluctant to admit that illegality may be answered by illegality at the 
expense of third parties, yet in practice it is impossible to deny that some 
right of retaliation exists. Even if this ‘‘right’’ exists as against the enemy 
(about which there can be little doubt), there does not seem as yet to be 
a basis for it as against neutrals, except the very practical one of prepon- 
derant belligerent power over neutral complaisance or weakness. The 
right is only likely to be claimed in exceptional circumstances, ‘‘only in 
super-wars such as the last, in which neutral influence ceases to be a real 
power.’’ Or to put it in another way, if the preponderance of sea-power 
is neutral, there is likely to be no attempt to make use of retaliatory 
methods. If sea-power is preponderantly belligerent, there may be. This 
is all doubtless true, but it is the denial rather than the affirmation of a 
legal principle. That way madness lies. 

Discussing merchantmen in national waters, Mr. Charteris examines the 
conflicting British and French systems and argues for an international 
agreement upon the extent and nature of jurisdiction over foreign merchant 
vessels based upon the resolutions of the Institute of International Law, 
but giving definite content to the phrase ‘‘crimes and offenses disturbing 
the peace of the port.’’ 

Mr. Schuster considers, without attempting to decide, the question as 
to whether the treatment of personal property after the conclusion of peace 
as provided for in the treaty of peace with Germany has set a precedent 
to be followed in the future. On the one hand, the risk of confiscation may 
impede desirable freedom of commerce; on the other hand a risk might 
have some deterrent effect ‘‘upon a number of powerful and influential 
persons who might otherwise be favourable to ambitious military projects.” 
There is thus raised the kind of query always to be met with in reference to 
the instrumentalities of warfare, on the one hand the affront to sensibility, 
upon the other the deterrent effect of severity. 

The aim of the editors that the volume contain worthy contributions 
to the science of international law has been accomplished, and it is to be 
hoped that the continuance of the series may be assisted by the support 


given it by American readers. 
J. S. Reeves. 
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La Intervencién de Espaiia en la Independencia de Los Estados Unidos. 
By Manuel Conrotte. Madrid: Libreria general de Victoriano Suarez. 
1920. pp. 298, 6 pesetas. 


The growing interest recently shown by historical schools of the United 
States in the relation of Spain to the Revolutionary War in this country 
has its counterpart in this book from the pen of a Spanish historian. That 
the influence of Spain on the struggle was less than that of many other 
countries is admitted by the author. While in cities of the United States 
many monuments are found erected to the honor of foreigners who par- 
ticipated in that struggle, he points to the fact that there are none to 
Spaniards and implies that perhaps none are deserved. The influence 
which Spain’s participation exerted on the war for the independence of 
the United States is of less interest than the influence which Spanish 
participation in that struggle had on Spanish sovereignty over her own 
American dominions. The author’s introduction speaks of the pernicious 
example placed before the Spanish colonies by the assistance which Charles 
III gave to the rebellious English colonies, a matter usually emphasized 
by writers in this field. 

The author’s chief source of information, he says, was the diplomatic 
correspondence contained in the National Historical Archives at Madrid. 
Although his footnotes and citations are not especially numerous, they are 
sufficient to support the claim that the material is drawn chiefly from 
valuable primary sourees. There are some, though few, citations of secon- 
dary sources. The book is not merely a worthy contribution to the history 
of the Revolutionary War, but it also contributes useful material for a 
history of that conflict and at the same time constitutes a suggestive guide 
or index to the rich repository of material for the history of the United 
States contained in the archives of Spain. 

The most frequent references are to the correspondence of Florida- 
blanca, the Spanish Foreign Minister; Aranda, Spanish representative at 
Paris; Vergennes, French Foreign Minister; Montmorin, French repre- 
sentative at Madrid; Masserano, Escarano, Almodovar and Campo, succes- 
sive Spanish representatives at London; Franklin and Lee, representatives 
of the revolted English colonies; Bernado Galvez, Spanish Governor of 
Louisiana, and José de Galvez, Spanish Colonial Minister. 

An appendix of seventy-five pages contains the complete text of many 
documents, among them the full power of Franklin to negotiate a treaty 
with Spain, the treaty between France and Spain of April 12, 1779, by 
virtue of which the latter entered the war against England; articles of 
capitulation presented by Galvez, Spanish Governor of Louisiana, to Durn- 
ford, English Governor of West Florida and commander of British troops, 
and articles of capitulation presented by the same Spanish Governor to 
the British commander at Pensacola. 
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The writer in his first chapter draws an interesting contrast between 
the impression which the insurrection in America produced on the public 
opinion of France and Spain, respectively. The influence of the Encyclo- 
pedists and the doctrines of Rousseau caused the French to applaud the 
colonists who had rebelled against tyranny, to compare them with the 
heroes of classical antiquity, and to celebrate their exploits in poetry, 
theatricals, and novels. In Spain, on the contrary, the conclusions of 
theology and philosophy were such that the crime of disobedience on the 
part of a subject toward his sovereign could not be tolerated. 

Speaking of the defective linguistic equipment of the Colonial Com- 
missioners, the writer says that Franklin spoke very bad French, Deane 
worse, and Lee was absolutely ignorant of the language, characteristic 
faults which their diplomatic successors have not yet entirely overcome. 

Spain’s position in international affairs after 1763; her attempt to pre- 
serve a conditional neutrality and intervene to restore peace between 
England and the colonies; her military objectives; her negotiations with 
the colonies; her share in the peace negotiations, and the outstanding 
difficulties in her relations with the new nation over the questions of boun- 
daries and navigation of the Mississippi River, constitute the chief topics 
of the successive chapters. 

As is usual, though regrettable, in Spanish books of this character, 
there is no alphabetical index, but merely a topical list of contents. In 
this there are not even page citations, except at the beginning of chapters. 

Wm. R. MANNING. 


The Equality of States in International Law. Harvard Studies in Juris- 
prudence, Volume III. By Edwin DeWitt Dickinson, Ph.D., J.D. 
Cambridge: Harvard University Press. 1920. pp. xiii, 424. 


The idea of equality is instinctive. Its vehement assertion is an imperi- 
ous necessity. One could never assert the right of inequality except in 
defense of slavery. 

The principal of equality among nations has been vigorously reaffirmed 
in recent years. The American Institute of International Law on Janu- 
ary 6, 1916, declared : 

Every nation is in law and before law the equal of every other nation belonging to 
the society of nations, and all nations have the right to claim and, according to the 
Declaration of Independence of the United States, “to assume, among the powers of 
the earth, the separate and equal station to which the laws of nature and of nature’s 
God entitle them.” 


The Union Juridique Internationale, in its session of November 11, 1919, 
in Paris, also declared in more guarded terms that: 


Les Etats sont égauax devant le Droit. 
L’égalité de droit implique une égale coopération @ la réglementation des intérétd 
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de la communauté internationale, sans conférer nécessairement une égale participation 
a la constitution et au fonctionnement des organes préposés a la gestion de ces intéréts. 
Ils sont limités dans leur droit par leur obligation de respecter le droit des autres 


Fiats. 


This qualified interpretation of the principle of equality is character- 
istic of the attitude of the publicists of repute on international law. Few 
venture to assert as an inherent, inalienable, absolute right, without quali- 
fication, the claim to equality among nations. Nearly all recognize their 
glaring political inequalities. To some publicists equality is a logical 
corollary to the right of existence as a separate, independent, sovereign 
state. To many it signifies equality ‘‘in and before the law’’—whatever 
that may mean. To others it is the assertion of a mere rule of international 
courtesy—the outward respect due to an international personality. To 
most of the publicists the principle of equality, in final analysis, would 
seem to signify a platonic ideal—a distant goal of perfection toward which 
nations are laboriously moving. 

The confusion of thought on this subject is painfully apparent, as is 
also the frank denial of equality in the actual intercourse of nations. Wit- 
ness the proceedings of the recent Peace Conference in Paris and the 
Covenant of the League of Nations! 

Dr. Dickinson has undertaken in a most judicial and scholarly manner 
to dissipate this confusion of thought concerning a fundamental problem, 
not merely of the law of nations, but of the very nature of international 
society and of international organization. His main conclusions are as 
follows (p. 334): 

1. ‘‘The principle of state equality in international law was a creation 
of the publicists.’’ 

2. ‘‘It was derived from the application to nations of the theories of 
natural law, the state of nature, and natural equality.’’ 

3. ‘‘The conception of state equality was first developed as part of a 
coherent theory by the naturalists of the seventeenth and eighteenth cen- 
turies. Grotius neither discussed the conception nor based his system upon 
it.’’ Pufendorf, under the inspiration of Hobbes, was largely responsible. 
The later publicists rather blindly followed in his lead, though reénforcing 
the argument for equality by arguments based on the rights of existence, 
independence and sovereignty. 

4. ‘‘The principle of equality . . . in the modern law of nations is 
the expression of two important legal principles. The first of these may 
be called the equal protection of the law or equality before the law. States 
are equal before the law when they are equally protected in the enjoyment 
of their rights and equally compelled to fulfil their obligations. . . . The 
second principle is usually described as equality of rights and obligations 
or more often as equality of rights. . . . What is really meant is an 
equality of capacity for rights. Equality in this sense is the negation of 
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status. . . . Equality of capacity for rights . . . is not essential to 
the reign of law. Strictly speaking, it has never been anything more than 
an ideal in any system of law.’’ 

5. ‘‘Conceding that equality of capacity for rights is sound as a legal 
principle, its proper application is limited to rules of conduct and to the 
acquiring of rights and the assuming of obligations under those rules. It 
is inapplicable from its very nature to rules of organization. Insistence 
upon complete political equality in the constitution and functioning of an 
international union, tribunal, or concert is simply another way of denying 
the possibility of effective international organization.”’ 

These conclusions, it will be observed, definitely accept inequality of 
status among nations, though affirming their potentially equal capacity 
for rights. Dr. Dickinson holds (p. 335) that: ‘‘ Equality before the law 
is not inconsistent with the grouping of states into classes and the attrib- 
uting to the members of each class of a status which is the measure of a 
capacity for rights. Neither is it inconsistent with inequalities of repre- 
sentation, voting power, and contribution in international organizations.’’ 
In other words, though all nations have an equal capacity for rights, it is 
the privilege of certain superior nations to determine for the rest their 
exact status ‘‘which is the measure of capacity for rights!’’ The question 
would seem highly debatable, and Dr. Dickinson himself says that in the 
diseussion of the status of small nations in the constitution of an inter- 
national court of justice: ‘‘This distinction between having a political right 
and being able to use it was effectively refuted by Barbosa. The Bra- 
zilian delegate denounced the distinction as manifestement sophistique.’’ 
It would appear logical that if equal capacity for rights does not include 
the right to participate equally both in the organization of an international 
court of justice and in the formulation of the law to be applied by this 
court, such nation cannot be said to possess real ‘‘equality before the law.’’ 
An inferior status determined by other nations renders justice arbitrary 
when accorded by these same nations. Such a conception of equality would 
appear manifestement sophistique. 

Nothing can be said in criticism of Dr. Dickinson’s method of analysis. 
His exposition of the relation of the law of nature to the law of nations is 
unexcelled in thoroughness, precision, and penetration. His chapters on 
‘‘Internal and External Limitations upon the Equality of States’’ are 
most original and illuminating in setting forth the exact nature of inter- 
national society as well as showing the various ways in which a nation may 
acquire an unequal status. His chapter on ‘‘The Equality of States in the 
Peace of Paris’’ is a most acute analysis of the work of the Conference 
and furnishes striking though melancholy confirmation of his own evalua- 
tion of the working significance of the principle of equality. 

Dr. Dickinson has succeeded most admirably by the use of what he 
terms in the preface (p. viii) ‘‘a realistic outlook and the application to 
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the subject-matter of established principles of legal analysis’’ in avoiding 
‘*the pitfalls of ‘loose writing and nebulous speculation.’’’ His book is 
a splendid contribution to the constructive thinking required to regenerate 
the law of nations and to establish it as a sound system on the basis of 
realities. 

This book should be in the hands of all students of the science. It 
should be read with particuar care and interest by all advocates of inter- 
national organization who desire first of all to understand the exact nature 
of international society before undertaking the difficult task of its higher 
organization. 

Puiuip MARSHALL Brown. 


The Senate and Treaties, 1789-1817. By Ralston Hayden. New York: 
The Maemillan Co. 1920. pp. xvi, 237. 


This monograph, published by authority of the Executive Board of the 
Graduate School of the University of Michigan, is designed to cover the 
period from 1789 to 1817, as regards the development of the treaty-making 
powers of the Senate. The author has confined himself strictly to this 
period, and is to be commended for his diligence. The work is primarily 
a study in history and politics. The treatment is in chronological order, 
rather than by topics. Any objection to this arrangement, for purpose of 


reference, is overcome by a carefully prepared index. The nine chapter 
headings are as follows: ‘‘The First Exercise of the Treaty-Making Pow- 
er’’; ‘‘Development of Treaty-Making Power through Action on Treaties 
with Indian Tribes, 1789-1795’’; ‘‘The Treaties with Algiers and Spain, 
1790-1796’’; ‘‘The Jay Treaty’’; ‘‘The Creek Treaty of 1796’’; ‘‘ Treaties 
of the Administration of John Adams’’; ‘‘The Senate and the Treaties of 
Thomas Jefferson’’; ‘‘The Genesis of the Senate Committee on Foreign 
Relations,’’ and ‘‘The Treaty-Making Powers of the Senate at the End of 
the Formative Period, 1815-1817.’’ The citations show that the author 
has examined fully the published writings of the leaders of the period to 
discover the motive for official action. Withal, it is a very valuable and 
interesting study. 
S. B. C. 


The New World Order: International Organization, International Law, 
International Coédperation. By Frederick Charles Hicks. New York: 
Doubleday, Page & Co. 1920. pp. viii, 496. 

Here we have a book packed with facts and written by one versed as 


a briefer. The author is the law librarian of Columbia University, but he 
has done more than to ‘‘turn over half a library to make one book’’; he 
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has organized his informing data, until, with apologies to Hegel, his ‘‘cre- 
ative synthesis’’ has given us something better than existed before. 

There are 290 pages of text and 190 pages of appendices. The text is 
divided into three main divisions dealing respectively with: (1) Inter- 
national Relations, (2) International Law, (3) International Codperation. 
The appendices give us the most relevant parts of the peace treaty; the 
treaty establishing the Dual Alliance in 1879; the published sections of the 
treaty establishing the Alliance, renewed finally in 1912; the French 
texts of the two papers relating to the Russo-French alliance; the Holy 
Alliance act; Central American treaties of 1907; the Convention for the 
Pacific Settlement of International Disputes; the draft convention relative 
to the creation of the Judicial Arbitration Court, and the convention rela- 
tive to the creation of an International Prize Court, all taken from the 
Hague Conventions and drafts of 1907; the treaty between the United 
States and Guatemala, 1913, and a bibliography. There is a respectable 
index. 

Hence we have here an ambitious work; but a dip into its substance 
does not disappoint. It contains excellence. History in abundance falls 
before the author’s power of analysis. Thus a service is rendered to the 
inquiring mind bent on knowing something of the Covenant of the League 
of Nations. 

The early portions of the first chapter will bring prepossessions of many 
to the author’s support at the outset. Like the men who gathered at The 
Hague in 1899 and in 1907, he recognizes in his beginning paragraphs 
‘the solidarity uniting the members of the society of civilized nations.’’ 
But a careful reading of the entire chapter reveals more caution than 
seems necessary. It may be true, as he says, that the society of civilized 
nations has no written covenant, no officers, no seat of government or 
administration ; but the Hague Conferences with their statutes, their Court 
ef Arbitration and other organs, came nearer to being these things than 
the author seems to grant or realize. Instead of saying dogmatically that 
no world legislature ‘‘at any time has been in existence,’’ he might have 
acknowledged more appropriately the quasi-legislative acts, say, of those 
same Hague Conferences. Indeed, he does grant in another connection 
(page 107): ‘‘In any case the work of the two Hague Conferences and of 
the International Naval Conference ought not to be lost. In the light of a 
new and unparalleled experience, their product should be revised, if only 
to attempt anew to record the progress of custom and the common consent 
on which all international law is founded.”’ 

Many people will probably agree that the present League of Nations 
is ‘‘a new manifestation of the desire to give more definite organization to 
the existing Society of Nations upon which it is based and out of which it 
has grown.’’ But all will not agree with ‘‘the author’s personal convic- 
tion that the League of Nations should be supported not merely because 
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it provides means for putting war a few steps farther in the background, 
but because it emphasizes the necessity for codperation between sovereign 
states.’’ This ‘‘personal conviction,’’ however, is expressed only in the 
preface. In justice to the author, it must be granted that in the body of 
his text ‘‘the facts have been allowed to speak for themselves, opinions and 
prophecies rarely being hazarded.’’ 

The book is typical of the fact that a movement for some form of a 
governed world seems now to be substantially in that period of its devel- 
opment which science, particularly biological science, found itself following 
the work of the Swedish botanist, Carl von Linné, at about the time of the 
American Revolution. With Linné, collection and classification were a 
methodic passion. Because of his influence, in no small measure, the mu- 
seums of Europe became choked with specimens. The naive notion pre- 
vailed that by the collection of a sufficient number of specimens clearly 
classified, ultimate truth could be adequately attained. Dr. Hicks gives 
us something of an impression of a Linnzus bent upon attaining unto 
ultimate international truth by the method of collecting and briefing as 
many facts as possible relative to the League of Nations. This seems just 
now to be peculiar to most of the books treating of that hotly debated 
subject. 

Yet the weaknesses of the book are but incidental to its elements of 
strength. It is evidently the product of a careful and conscientious note 
taker, assisted by his students, and bent upon using his notes for lecture 
purposes. Failure to employ a sufficient number of connectives, relatives, 
and periods leaves some of the passages correspondingly nebulous. In a 
book thus constructed, even the schoolmaster’s ‘‘baby blunder’’ is probably 
inevitable; in any event, on page 14 there stands unabashed the unlawfully 
wedded sentences: ‘‘In 1919 the attempted answer was the League of 
Nations, but let us not imagine that this is a new conception produced by 
the latest necessity for something better than had yet been devised.’’ It 
is difficult to defend the inclusion of the long quotation from President 
Lowell, pages 64 and 65, distinguishing futilely between an automatic and 
a delegated form of a league of nations. There are still more glaring 
errors. In his Economies Royales, Pfister seems to have disposed in 1894 
of the theory that Henry IV was the author in fact of the ‘‘Great Design’’ 
rather than Sully, his Minister of Finance. It is very doubtful if this, as 
our author says, is ‘‘a doubtful question.’’ On page 74 the author seems 
to have made two misstatements of fact within the compass of one sen- 
tence. Referring to William Ladd’s plan for a separate court of inter- 
national justice, the author says: ‘‘He had been preceded in this concep- 
tion by Bentham in 1789, but as Bentham’s plan was not published until 
1843, Ladd could not have been indebted to him for the idea.’’ Since 
Bentham’s ‘‘common court of judicature’’ was essentially a diplomatic 
body usually referred to by its author as a ‘‘Congress or Diet,’’ it cannot 
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be said with accuracy that Mr. Ladd’s Court had any relation to the con- 
ception by Bentham. Furthermore, for the sake of historical precision, 
Bentham’s plan was first published in 1839; not in 1843. On page 114 the 
author says: ‘‘It may well be contended historically that the primary 
purpose of the Monroe Doctrine was not to maintain peace,’’ ete. And yet 
the Monroe Doctrine specifically says, speaking of European countries, 
‘‘that we should consider any attempt on their part to extend their system 
to any portion of this hemisphere as dangerous to our peace and safety.”’ 
It would seem nearer to the truth to say that it may be well contended 
historically that the primary purpose, like the primary result, of the 
Monroe Doctrine was and is to maintain peace. It is difficult to picture 
Alexander VI issuing a Papal bull recognizing the paramount interests 
of Spain ‘‘in the Gulf of Mexico”’’ as early as 1493. It is inaccurate for 
the author to say, as he does on page 291, that the Interparliamentary 
Union has ‘‘now 3,300 members drawn from the twenty-four Groups.’’ 
But errors like unto these, and there are others, do not detract from the 
value of the book so materially as one would naturally conclude before 
reading it. 

The author achieves his general purpose of examining the Covenant of 
the League of Nations at first hand. He wisely tries to abstain from 
defending a thesis. In no way does he criticize directly or indirectly the 
reservations of the Covenant of the League of Nations as proposed by the 
United States Senate. Thus, layman or expert, be he for or against the 
League of Nations, will be glad to possess this informing text both for 
purposes of general reading and ready reference. 

There are twenty chapters in the text. Chapters I-VI deal with inter- 
national organization. These chapters are not coherently arranged, but 
they are valuable just the same, for they do summarize previous league 
proposals, lay before us facts relative to the balance of power and the 
concert of Europe, and sketch the beginnings and the salient features of 
the League Covenant. Chapters VII—-XIII deal with international law 
under such headings as customary international law and treaty-made law, 
the development of international law, international law and peace, inter- 
national arbitration and the administration of territory. Chapters XIV- 
XX treat of international codperation. Here there are chapters devoted 
to international codperation during the war, diplomacy as a means of 
international codperation, codperation in national legislation, and inter- 
national codperation through public and private associations. Chapter 
XVII, dealing with the subject of conflict of laws, that is to say, codpera- 
tion in national legislation as it relates particularly to extradition, nation- 
ality, naturalization, expatriation, and labor, is one of the most thoughtful 
and helpful, if not the most helpful, of all the chapters; but this is an 
expression of personal opinion with which many others would undoubtedly 
differ. 


| 
| 


316 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Emerson defines a good book as the book which puts us ‘‘in a working 
mood.’’ Measured by that standard, we have here a good book. Every 


thoughtful reader of its pages will agree to that. 
Artaur CALL. 


The Peace Negotiations: a Personal Narrative. By Robert Lansing. With 
illustrations. Boston and New York: Houghton Mifflin Company. 


1921, pp. 328. $3.00. 


For the readers of this JouRNAL the chief interest in this book will be 
in the contrast presented in this personal narrative between what the peace 
negotiations really were and what they might have been. Coming from 
the former Secretary of State of the United States, the history of the pro- 
cedure followed possesses a higher degree of authority than can be claimed 
for the reports given by previous writers on this subject, while his em- 
phatie dissent from the course pursued in nearly all points confirms the 
justice of the chief criticisms passed by others upon the work of the Peace 
Conference, and particularly upon the Covenant of the League of Nations 
as an international compact. 

From the moment when President Wilson decided that he would go 
to Paris and personally conduct the peace negotiations there, according 
to Secretary Lansing’s account, the President and he were at variance 
at virtually every step of the proceedings. Believing, as he asserts, ‘‘that 
the Constitution of the United States confides to the President the absolute 
right of conducting the foreign relations of the Republic, and that it is 
the duty of a Commissioner to follow the President’s instructions in the 
negotiation of a treaty,’’ Secretary Lansing evidently thought that this 
divergence of views did not constitute a sufficient reason for separating 
from his chief. President Wilson, however, pressed this theory of the 
President’s prerogative in the conduct of the nation’s foreign relations 
to its logical conclusion. ‘‘While we were in Paris,’’ he wrote to the 
Secretary, on February 11, 1920, ‘‘I felt and have felt increasingly ever 
since, that you accepted my guidance and direction on questions with 
regard to which I had to instruct you only with increasing reluctance.’’ 

If it be true, as Secretary Lansing holds, that the President of the 
United States is intrusted with the ‘‘absolute right’’ of determining inter- 
national policy, and it is the duty of a Commissioner to follow the Presi- 
dent’s instructions—and this is the only point in which the President and 
the Secretary appear to have been in perfect harmony—the President was 
undoubtedly right in feeling that his guidance and direction should be 
accepted without reluctance; for in this matter his will was the law. 

It is not necessary here to enter into the question whether or not the 
conduct of the foreign relations of the United States is legally intrusted 
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to a single mind; but, if it be so intrusted, the chief permanent value of 
Seeretary Lansing’s personal narrative may prove to be a demonstration 
of the unhappy consequences of this theory. It shows beyond the possi- 
bility of contradiction that the exclusive exercise of such an ‘‘absolute 
right’’ in a form of government designed to render impossible any form 
of absolutism involves risks of error of incalculable gravity. 

The utility of a wider responsibility in decisions of such public im- 
portance is well set forth in the author’s conception of the duties of a 
diplomatic representative commissioned by the President and given full 
powers to negotiate a treaty. These duties are, ‘‘in addition to the formal 
carrying out of his instructions, twofold, namely, to advise the President 
during the negotiations of his views as to the wise course to be adopted, 
and to prevent the President, in so far as possible, from taking any step 
in the proceedings which may impair the rights of his country or may be 
injurious to its interests. These duties,’ he concludes, ‘‘in my opinion, 
are equally imperative whether the President directs the negotiations 
through written instructions issuing from the White House or conducts 
them in person.’’ These obligations he regards as ‘‘the more compelling’”’ 
in the case of the Secretary of State. 

How vain and nugatory these obligations become if they encounter the 
resistance of a mind convinced of its ‘‘absolute right,’’ the pages of this 
book disclose. 

Placed in this anomalous position of considering it his duty to give 


advice with the growing conviction that his advice was not wanted and 
would not even be seriously considered, the Secretary of State reports his 
line of conduct as follows: 


Though from the first I felt that my suggestions were received with coldness and 
my criticisms with disfavor, because they did not conform to the President’s wishes 
and intentions, I persevered in my efforts to induce him to abandon in some cases or 
to modify in others a course which would in my judgment be a violation of principle 
or a mistake in policy. It seemed to me that duty demanded this, and that, whatever 
the consequences might be, I ought not to give tacit assent to that which I believed 
wrong or even injudicious. 


This duty, according to the author’s narrative, was faithfully per- 
formed; and it was the performance of this duty that is presented as the 
prime cause of the virtual detachment of the Secretary from the course 
of the negotiations and of the ultimate decision of the President, declared 
under circumstances that were not very obviously related to it and for an 
immediate reason that seemed even less sufficient, to request an oppor- 
tunity to select some one ‘‘whose mind would more willingly go along’’ 
with his. 

With what good faith the Secretary entertained convictions upon points 
of procedure and policy in opposition to the plans and purposes of the 
President is clearly evidenced by the memoranda made from day to day 
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as this opposition developed, sometimes prepared for submission to his 
chief and directly addressed to him, and sometimes kept as a registration 


of his private opinions regarding proposals and events. 
The principal subjects concerning which the Secretary disagreed with 


the President he enumerates as follows: 


His presence in Paris during the peace negotiations and especially his presence there 
as a delegate to the Peace Conference; the fundamental principles of the constitution 
and functions of a League of Nations as proposed or advocated by him: the form of 
the organic act, known as the “Covenant,” its elaborate character and its inclusion 
in the treaty restoring a state of peace; the treaty of defensive alliance with France; 
the necessity for a definite programme which the American Commissioners could follow 
in carrying on the negotiations; the employment of private interviews and confidential 
agreements in reaching settlements, a practice which gave color to the charge of “secret 
diplomacy”; and, lastly, the admission of the Japanese claims to possession of German 
treaty rights at Kiao-Chau and in the Province of Shantung. 

Of these seven subjects of difference the most important were those relating to the 
League of Nations and the Covenant, though our opposite views as to Shantung were 
more generally known and more frequently the subject of public comment. 


Of the President’s main purpose, Mr. Lansing writes: ‘‘ Unquestion- 
ably the American people as a whole supported him in the belief that 
there ought to be some international agreement, association, or concord 
which would lessen the possibility of future wars’’; and he adds: ‘‘I am 
convinced that the same popular belief prevailed in all other civilized 


eountries.’’ The opportunity was extraordinary. 

The divergence of views between the President and the Secretary of 
State was, therefore, confined to basic principles and methods of pro- 
cedure, but on the seven points mentioned by him it was diametrical. 

The Secretary believed that if the President remained in Washington 
he would retain his superior place and could procure a just peace; but, 
if he attended the Peace Conference, he would have to submit to the com- 
bined will of his foreign colleagues and would become a prey to intrigue. 
After the President had departed he wrote: ‘‘I am convinced that he is 
making one of the greatest mistakes of his career and will imperil his 
reputation. . . . I believe the President’s place is here in America.’’ 

It soon became apparent that Mr. Wilson’s dominant idea was a league 
of peace based upon the superiority of armed force in support of a mili- 
tary guarantee of territorial integrity and political independence. As 
early as May, 1916, seeing this purpose already forming in the President’s 
mind, the Secretary had said to him in writing: ‘‘In any representative 
international body clothed with authority to require of the nations to 
employ their armies and navies to coerce one of their number, we would 
be in a minority’’; and he declared that neither our sovereignty nor our 
interests would accord with such a proposition, while popular opinion as 
well as the Senate would reject a treaty framed along such lines. 

What Mr. Lansing desired and proposed was a judicial rather than 
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a politico-diplomatie body, but the President had in mind merely political 
guarantees; for, as the Secretary says, Mr. Wilson had little faith in 
judicial procedure, and in his own personal and official decisions ‘‘con- 
formed grudgingly and with manifest displeasure to legal limitations,’’ 
being ‘‘especially resentful toward any one who volunteered criticism 
based on a legal provision, precept, or precedent.’’ ‘‘The legal principle 
of the equality of nations,’’ Mr. Lansing wrote to him in November, 1918, 
‘*whatever its basis in fact, must be preserved, otherwise force rather than 
law, the power to act rather than the right to act, becomes the fundamental 
principle of organization.’’ In President Wilson’s scheme of a political 
union to give effect to guarantees, the Secretary believed he saw ‘‘as an 
unavoidable consequence an exaltation of force and an overlordship of 
the strong nations’’ that would destroy the principle of juridical equality, 
which is the first postulate of international law. 

On December 20, 1918, in a letter addressed to the President, Mr. 
Lansing enclosed a memorandum calling attention to the limitations im- 
posed by the Constitution of the United States upon the executive and 
legislative branches of the Government in defining their respective powers, 
in which he expresses his belief that the right to declare war, conferred 
by the Constitution upon Congress, cannot be delegated by treaty; to 
which he adds, that ‘‘to contract by treaty to create a state of war upon 
certain contingencies arising would be equally tainted with unconstitution- 
ality and would be null and inoperative.’’ 

Holding that legal justice offers a common ground where nations can 
meet and settle their controversies, the Secretary proposed a plan of his 
own for an international organization founded upon this juridical concep- 
tion. But this proposal, like all the other suggestions of the Secretary, 
received no sign of consideration, and he was at no time brought into 
consultation regarding the formulation of the Covenant of the League. 

In Washington the President had never taken the Secretary into his 
confidence regarding his own plan for a League of Nations. ‘‘The only 
opportunity that I had,’’ writes the Secretary, ‘‘to learn more of a League 
before arriving in Paris was an hour’s interview with him on the U. 8S. 8. 
George Washington some days after we sailed from New York.’’ Even 
then nothing in writing was shown to him although the President had 
prepared a written plan, but from the oral explanation he gathered that 
diplomatic adjustment rather than judicial settlement was the basic idea, 
and ‘‘that political expediency tinctured with morality was to be the 
standard of determination of international controversy rather than strict 
legal justice.’’ Even for arbitration there was no conclusive arrangement. 

Of the President’s plan, a copy of which the Secretary received for 
the first time from Colonel House at Paris after it had been given to the 
printer, Mr. Lansing says, ‘‘The more I studied the document, the less 
I liked it.’’ He found it not only badly drawn, but that it established the 
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primacy of the Great Powers, was out of harmony with American ideals, 
policies, and traditions, particularly in the lack of any provision for the 
establishment of a permanent international judiciary and by the introduc- 
tion of the mandatory system. 

This system had its origin in the proposal of General Smuts, that the 
League of Nations should become ‘‘the heir of the Empires,’’ which in Mr. 
Wilson’s mind took the form of making the League the ‘‘successor’’ and 
‘*‘residual trustee’’ of ‘‘peoples and territories’’; a conception which Mr. 
Lansing describes as ‘‘a novelty in international relations sufficient to 
arouse conjecture as to its meaning; but giving to the League the char- 
acter of an independent state with the capacity of possessing sovereignty 
and the power to exercise sovereign rights through a designated agent was 
even more extraordinary.”’ 

Of Lord Robert Cecil’s plan, the text of which is presented in the 
Appendix to this volume, Mr. Lansing says that it was a ‘‘Quintuple Alli- 
ance based on the power to compel obedience, and the right of the powerful 
to rule’’; and was ‘‘intended to place in the hands of the Five Powers the 
control of international relations and the direction in large measure of the 
foreign policies of all nations. . . . It seemed to provide for a rebirth of 
the Congress of Vienna which should be clothed in the modern garb of 
democracy.’’ Notwithstanding the identity in principle of the Wilson and 
the Cecil plans, the latter did not meet with the President’s approval be- 
cause it omitted the mutual guarantee upon which he insisted and which 
was finally adopted as ‘‘the heart of the Covenant.”’ 

In separate chapters Mr. Lansing expresses his views on ‘‘Self-deter- 
mination,’’ which he considers ‘‘menacing to peace and impossible of appli- 
eation’’; ‘‘A Resolution instead of a Covenant,’’ which he thought suffi- 
cient, in the treaty of peace; ‘‘The Guarantee in the Revised Covenant,”’ 
which he condemns; ‘‘International Arbitration,’’ in which he speaks of 
‘‘the contempt which Mr. Wilson felt for The Hague Tribunal’’; ‘‘The 
Report on the Commission of the League,’’ concerning which the President 
had no conferences with the American Commissioners, except Colonel 
House; ‘‘The System of Mandates,’’ in which he raises the important 
question, Where does the sovereignty over the territories under a mandate 
reside? and demonstrates the legal vacuity of the whole conception; ‘‘The 
Proposed Treaty with France,’’ which he did not support; ‘‘The Lack of 
an American Programme,’’ which left the American Commissioners ‘‘ with- 
out a chart of the course they were to pursue in the negotiations and ap- 
parently without a pilot who knew the channel’’; ‘‘Secret Diplomacy,’’ 
which the President considered ‘‘was the normal and most satisfactory 
method of doing business’’; ‘‘The Shantung Settlement,’’ upon which the 
writer throws a strong light, citing the President’s explanation to the 
Chinese delegation that he had been compelled to accede to Japan’s demand 
‘in order to save the League of Nations.’’ 


| 
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Mr. Lansing now has the satisfaction of knowing that his views on 
virtually all of these points have been sustained by those whose knowledge 
enabled them promptly to form an independent judgment regarding 
President Wilson’s policies, and ultimately by the predominating decision 
of the American people. In his exposition of his dissent from those policies 
his narrative proceeds clearly, firmly, and convincingly. It is only when 
he wanders into the subjective domain of motives and hypothetical states 
of mind that his discussion becomes in a certain degree vague and incon- 
elusive. Despite the relentless exposure of personal differences of judg- 
ment,—and here nothing is concealed or extenuated,—there is a total ab- 
sence of malice or bitterness in this narrative. In the realm of motives, 
which he does not hesitate to explore somewhat minutely, there is an obvious 
desire to be charitable toward the President. ‘‘There never had been,’’ 
he writes, ‘‘a personal intimacy between the President and myself, such 
as existed in the case of Colonel House and a few others of his advisers, 
and as our intercourse had always been more or less formal in character, 
it was easier to continue the official relations that had previously prevailed. 
I presume that Mr. Wilson felt, as I did, that it would create an embarrass- 
ing situation in the negotiations if there was an open rupture between 
us or if my commission were withdrawn or surrendered and I returned to 
the United States before the Treaty of Peace was signed.’’ The President, 
Mr. Lansing thinks, feared that a rupture would jeopardize the acceptance 
of the Covenant by the Senate, while he himself was convinced that his 
withdrawal would ‘‘seriously delay the restoration of peace, possibly the 
signature of the Treaty at Paris, and certainly its ratification at Washing- 
ton.’’ Believing that no change could be made in Mr. Wilson’s views on 
any fundamental principle, and that it was ‘‘a duty to place no obstacle 
in the way of the signature and ratification of the Treaty of Peace with 
Germany,’’ Mr. Lansing declares, ‘‘I felt that there was no course for 
me as a representative of the United States other than to obey the Presi- 
dent’s orders however strong my personal inclination might be to refuse 
to follow a line of action which seemed to me wrong in principle and unwise 
in policy.’’ 

Highly honorable as this loyalty to the President’s authority undoubt- 
edly was founded upon the assumption that to this one person, and to 
him alone, the Constitution confides the absolute right to conduct the 
foreign relations of the country, and that he therefore is alone responsible, 
there may be room for difference of opinion at least as to the duration of 
time that such an obligation of loyalty would continue to be binding. Mr. 
Lansing’s own view on this point is clear and uncompromising. To his 
mind there was no point of time short of the termination of the President’s 
administration of his office, or at least the accomplishment of his purpose, 
when an adherence to his plans could be openly disavowed; and in this 
his course of conduct has been perfectly consistent. 
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There will be, no doubt, those who will consider that this theory of 
the exclusive authority and responsibility of the President in the conduct 
of foreign affairs is greatly exaggerated. To them it may seem, without 
any disposition to pass judgment, that when it became evident that the 
President’s mind could be no longer influenced, the office of advisor was 
practically abolished; and that, being thenceforth exempt from further 
duty toward the President, a Secretary might regard himself as free by 
public expression to prevent, rather than promote, the ratification of a 
treaty so wrong in principle and so unwise in policy. 

In his chapter on the ‘‘ Bullitt Affair,’’ the last in the book, Mr. Lansing 
declares that he could not at the time publicly deny, because without the 
President’s approval he could not publicly explain, the truth that was 
contained in the words which Mr. Bullitt’s breach of confidence attributed 
to him, which he quotes as follows: 


Mr. Lansing said that he, too, considered many parts of the Treaty thoroughly bad, 
particularly those dealing with Shantung and the League of Nations. He said: “I 
consider that the League of Nations at present is entirely useless. The Great Powers 
have simply gone ahead and arranged the world to suit themselves. England and 
France have gotten out of the Treaty everything that they wanted, and the League of 
Nations can do nothing to alter any of the unjust clauses of the Treaty except by 
unanimous consent of the members of the League, and the Great Powers will never 
give their consent to changes in the interests of weaker peoples.” 

We then talked about the possibility of ratification by the Senate. Mr. Lansing said: 
“T believe that if the Senate could only understand what this Treaty means, and if the 
American people could really understand, it would unquestionably be defeated, but 
I wonder if they will ever understand what it lets them in for.” (Senate Doc. 106, 
66th Congress, Ist Session, p. 1276.) 


Mr. Lansing’s explanation of the paradox that, notwithstanding the 
truth contained in this disclosure, he still desired and publicly advocated 
the immediate ratification of the treaty, including the Covenant of the 
League of Nations, without reservations, and even feared the Senate would 
fail to ratify it if all that it involved was understood, is so personal, so 
peculiarly a question of motive, and so difficult to set forth in justice to 
the author in any other words than his own, that it is best left to the 
precise language employed by him, which is too extended to be quoted here. 

It is but just to add to the imperfect summary of the contents of this 
volume that it is written with dignity, sincerity, and learning, and in the 
opinions held and defended on subjects of law and policy is worthy of care- 
ful study. 

Some interesting illustrations embellish the book and a useful Appendix 


and excellent Index add to its value as a work of reference. 
Davip JAYNE HI. 
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The United States and Latin America. By John Holladay Latané, Ph.D., 
LL.D. New York: Doubleday, Page & Co. 1920. pp. 346. $2.50. 

In the preface to this interesting volume, the author states that it is 
based on a smaller book issued by the Johns Hopkins press in 1900, under 
the title The Diplomatic Relations of the United States and Spanish Amer- 
ica, which contained the first series of Albert Shaw Lectures on Diplomatic 
History. In its present form this work contains nine chapters on as many 
different topics relating to the political history of Latin-American countries 
and the diplomatic relations of the United States with them from the 
beginning to the present time. 

In the first chapter, which deals with ‘‘The Revolt of the Spanish Col- 
onies,’’ the author reviews, although rather briefly, the principal events 
which ultimately led to the political emancipation of the Spanish Colonies 
in America. The next chapter deals with ‘‘The Recognition of the Span- 
ish-American Republics.’’ Here the author makes a presentation of the 
political conditions and circumstances which led, not only to the recog- 
nition of the new governments, but also to the formulation of the Monroe 
Doctrine, which indirectly insured their existence, protecting them against 
European aggression and intrigue. 

Chapter three, which treats on ‘‘The Diplomacy of the United States 
with Regard to Cuba,’’ contains a condensed exposition of the historical 
facts and diplomatic situations which brought about the Spanish-American 
War, the liberation of Cuba and the establishment of that island as a virtual 


protectorate of the United States under the terms of the so-called Platt 
Amendment, which determines the political relations existing between that 
country and the United States. The next chapter contains ‘‘The Diplo- 
matic History of the Panama Canal,’’ which resulted in the establishment 
of the Republic of Panama, the building of the Canal, and the present 
strained relations of Colombia and the United States. 

Chapter five deals with ‘‘The French Intervention in Mexico,’’ and 


Chapter six with ‘‘The Two Venezuelan Episodes.’’ These two chapters 
are of positive historical value to the students of the enforcement of the 
Monroe Doctrine against the encroachment of European Powers upon 
Latin-American countries. It was on the occasion of one of these episodes 
that Sefor Drago of Argentina restated the Calvo doctrine, which is now 
usually known as the Drago Doctrine, to the effect that no state has a 
right to resort to armed intervention for the purpose of collecting the 
private claims of its citizens against another state, which subsequently 
found expression in a resolution of the Pan-American Conference held at 
Rio, and later on in the Porter Resolution, which, after much discussion, 
culminated in the well-known resolutions of the Second Peace Conference 
at The Hague by which the contracting Powers agreed not to have recourse 
to armed force for the recovery of contract debts claimed from the govern- 
ment of one country by the government of another country as being due 
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to its nationals, which undertaking is, however, not applicable when the 
debtor state refuses or neglects to reply to an offer for arbitration, or, 
after accepting the offer, prevents any compromis from being agreed on, 
or, after the arbitration, fails to submit to the award. 

The last three chapters are really the most interesting in this volume, 
as they deal with the history of the three most important subjects of the 
new world politics: ‘‘The Advance of the United States in the Caribbean,’’ 
‘*Pan-Americanism,’’ and ‘‘The Monroe Doctrine.’’ In respect to the 
latter, the Latin-American reader will probably agree with the author that 
the imperialistic tendencies of our Caribbean policy, whether they be re- 
garded as logical deductions from the Monroe Doctrine or not, have 
undoubtedly aroused the jealousies and fears of our Southern neighbors. 
One of the results has been the formation of the so-called A B C Alliance, 
based on treaties between Argentina, Brazil and Chile, the exact provisions 
of which have not been made public. This alliance doubtless serves a use- 
ful purpose in promoting friendly relations between the three great states 
of South America, and since the acceptance of the mediation of these 
powers in Mexico by President Wilson there is no reason to regard it as 
in any sense hostile to the United States. While the United States may 
very properly accept the mediation of other American states in disputes 
like that arising out of the Mexican situation, the United States would not 
feel under any obligation to consult other American states or accept their 
advice on any question involving the enforcement of the Monroe Doctrine. 
The United States has always maintained the Monroe Doctrine as a prin- 
ciple of self-defense and, consequently, on its own authority. In 1825 the 
Brazilian Government proposed that the United States should enter into 
an alliance with it in order to maintain the independence of Brazil in case 
Portugal should be assisted by any foreign Power in her efforts to recon- 
quer Brazil. Secretary Clay replied that while President Adams adhered 
to the principles set forth by his predecessor, the prospect of peace between 
Portugal and Brazil rendered such an alliance unnecessary. 

In recent years the proposal has been more than once made that the 
Monroe Doctrine be Pan-Americanized. This proposal was discussed by 
Mr. Root in his address before the American Society of International Law 
in 1914, in the course of which he said: 


Since the Monroe Doctrine is a declaration based upon this nation’s right of self- 
protection, it cannot be transmuted into a joint or common declaration by American 
states or any number of them. If Chile or Argentina or Brazil were to contribute the 
weight of its influence toward a similar end, the right upon which that nation would rest 
its declaration would be its own safety, not the safety of the United States. Chile would 
declare what was necessary for the safety of Chile, Argentina would declare what was 
necessary for the safety of Argentina, Brazil, what was necessary for the safety of 
3razil. Each nation would act for itself and in its own right, and it would be impossible 
to go beyond that except by more or less offensive and defensive alliances. Of course, 
such alliances are not to be considered. 
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President Wilson, in his address before the Second Pan-American Sci- 
entific Congress in 1916, agreed in part with this when he said: ‘‘The 
Monroe Doctrine was proclaimed by the United States on her own author- 
ity. It has always been maintained, and always will be maintained, upon 
her own responsibility.’’ 

Except for a previous book by the same author, now out of print, the 
material in this present volume is not obtainable in any other single book. 

This very instructive volume, as pointed out by the editors, was written 
primarily for college and university classes in history and political science, 
but its subject-matter and the method the author has used in handling this 
material make the book possible of wide use by the general reader. 

Two maps, one of South America and the other of the Caribbean, cover 
the entire geography with which the book is concerned. The book also 
contains a table of contents and a useful analytical index. 

Prepro Cap6-Roprievez. 


Legal Effects of War. By Arnold D. MeNair, C.B.E., M.A., LL.M., 
Cambridge: University Press. 1920. pp. xiv, 168. 


The preface says that ‘‘This Volume is composed of a collection of 
seven essays and lectures upon several aspects of the Effect of War upon 
the municipal or national law of England,’’ aimed to give ‘‘an estimate 
of the permanent impression made upon the law during the five years of 
the war.’’ Four of these essays appeared at various times in the Law 
Quarterly Review for July, 1919, April, 1915, April, 1918, and January, 
1919. The several chapters of the book ‘‘derive their origin from a course 
of lectures delivered as the Law Society’s Lecturer in Commercial Law.’’ 

Chapter I is on ‘‘British Nationality and Alien Status in Time of 
War.’’ In this chapter the author discusses nationality and domicile in 
general, British nationality in particular, revocation of naturalization, 
voluntary loss of nationality, imperial naturalization, the status of married 
women and minor children, German law of nationality, the status of aliens, 
the effect of war upon aliens, the position of alien enemies, and the defini- 
tion of an alien enemy. Throughout the author refers to pertinent war 
legislation and points out where this differs from the law as heretofore 
existing. The author’s distinction between nationality, domicile and resi- 
dence is recommended to students of the subject. The section on British 
nationality is interesting as showing who are British subjects by birth, by 
annexation, and by naturalization. 

Chapters II and III relate to the ‘‘ Procedural Capacity of Alien Ene- 
mies,’’ that is, their capacity to institute action or to defend against action 
in the courts of England. A historical sketch of the law on this subject 
is followed by a discussion of modern eases. The discussion covers alien 
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enemies in British territory, alien enemies who have left British territory 
and returned to their own country, alien enemies in Allied or neutral terri- 
tory, alien enemies so declared by statute, corporations, and the effect of 


internment. 

Chapters IV, V, VI, and VII relate to the ‘‘ Effect of War on Con- 
tracts,’’ and is a clear but brief discussion of the principles involved and 
the tendency of recent decisions. Chapter IV relates to ‘‘General Prin- 
ciples,’’ and the subject is treated in accordance with the following 


analysis: 
A. Contracts between British and Enemy Residents: 
(1) in existence at the date of the outbreak of the war, 
(a) when a right of action has already then accrued; 
(b) when no right of action has then accrued; 
(2) attempted to be made during war. 
B. Contracts between Allied and Enemy Residents. 
C. Contracts between Neutral and Enemy Residents. 
D. Contracts between British Residents (or persons resident in British, Allied, or 
Neutral Territory). 


Only special points of interest will be referred to. Whether the Statute 
of Limitation runs during war in cases of contracts between British and 
enemy residents, and whether a debt carries interest during the period of 
war, are not answered by any direct English authority, and the author, 
therefore, refers to American cases on these points. As to whether con- 


tracts are abrogated or suspended by the outbreak of war the author states, 
‘“We shall, however, be safer in assuming that discharge is the rule, al- 
though we shall find that there are one or two classes of contract where 
this is not so.’’ (Page 64.) 

The kinds of contracts which are not abrogated are contracts of tenancy 
and contracts for the sale of land. Such contracts are not even treated 
as suspended. Coming to contracts which are suspended, the author ap- 
pears to find no satisfactory decisions of the courts, although no doubt 
certain contracts are merely suspended. 

Chapter V deals with ‘‘War-Time Impossibility of Performance of 
Contract.’’ The author first reviews the exceptions to the general rule that 
where there is a positive contract to do a lawful thing, the contractor must 
perform it or pay damages, such as the doctrine of ‘‘supervening impos- 
sibility of performance,’’ or as known in maritime law ‘‘ frustration of the 
adventure.’’ This review places the reader in a position to understand 
the bearing of the recent decisions of the House of Lords in Horlock’s 
case (1916), Tamplin’s case (1916), and the Metropolitan Water Board’s 
ease (1917). The author finally summarizes these cases and the decisions 
of inferior courts involving similar points as follows: 

(a) Mere commercial impossibility or difficulty in obtaining goods, not specific 
goods, arising from some unforeseen cause, will not excuse a vendor from performing his 
contract. 
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(b) Impossibility which only affects a part of the thing contracted to be done, 
although an important part, will not discharge the contract, although the impossibility 
and its cause would otherwise satisfy the required test and have that effect. 

(c) Mere increased cost of performance, unless to an enormous and extravagant 
extent, does not make it impossible. A man is not prevented from performing by 
economic unprofitableness unless the pecuniary burden is so great as to approximate 
to physical prevention. 

(d) A temporary impossibility which is removed within a reasonable time cannot 
be used to snap a discharge of the contract. (Pages 93, 94, 95.) 


Finally, the author closes the chapter with the proposal to apply ‘‘an 
acid test.’’ 


‘Two conditions must coéxist before supervening impossibility can excuse perform- 
ance or further performance: (1) the cause must be such that the court will assume 
that if it had been mentioned to the parties during their negotiations for the contract, 
they would both have said, “Oh, of course, if that happened, it would knock the bottom 
out of our bargain”; (2) the effect of the cause must amount to real (but not neces- 
sarily physical) prevention of the performance of the whole or substantially the whole 
of at least one party’s obligation, and must not merely mean that its performance will 
take place under conditions somewhat different from those contemplated. (Page 97.) 


In Chapters VI and VII the author applies the principles worked out 
in Chapters IV and V to some of the more important kinds of contracts. 
First, however, he discusses the meaning of ‘‘trading with the enemy’”’ 
under the common law, the maritime law, and the enemy legislation passed 
during the recent war. The author points out that the Trading with the 


Enemy Acts of Great Britain aimed broadly (1) to prevent intercourse 
with the enemy across the line of war and (2) to stamp out enemy in- 
fluences and operations in Great Britain and elsewhere. The definition 
of ‘‘enemy’’ was at first territorial rather than personal, though the per- 
sonal aspect developed later. Passing to the consideration of some par- 
ticular contracts, he takes up the contracts of Affreightment, Agency, Com- 
panies, Property Insurance, Life Insurance, and Sale of Goods. A few 
points which strike the reviewer as interesting may be referred to. 

It is not always clear to the layman or even to the lawyer whether 
blockade running and contraband carrying is illegal. The author points 
out that under British municipal law such trade ventures are not illegal, 
but the Government recognizes the right of belligerents to check these 
practices by inflicting the customary penalties. The author refers to cer- 
tain cases in which contracts involving these practices have been enforced. 
As to a contract of agency between an agent in one belligerent represent- 
ing a principal in another belligerent, he regards the outbreak of war as 
rendering the contract terminated in the same way as by the principal’s 
death or insanity, and rejects the American view (Kershaw v. Kelsey, 100 
Mass. 561) that payments may be made to the agent here of a principal 
in an enemy country and that the agent might remit the money to the 
enemy. There are some exceptions to this rule, however, in which carrying 
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out the agency does not require further intercourse between the agent 
and his principal across the line of war. The author also takes up the 
definition of a ‘‘Branch’’ of an enemy business. 

Under ‘‘Companies’’ the author discusses the enemy character of com- 
panies and the shareholders’ contract of membership. The author points 
out that the old view in England was that a corporation takes its char- 
acter from the country in which and under whose laws it is incorporated 
without regard to the status of its individual members, and refers to the 
effort of the courts during the recent war to look back of the corporate 
entity and to ascertain the enemy character of the persons controlling its 
affairs. The case of Daimler Company v. Continental Tyre and Rubber 
Company is the case in which this turning-point in the law is made. The 
author touches upon the reverse situation, namely, what circumstances will 
be regarded by the English courts as freeing a company incorporated in 
enemy territory from enemy character. 

Under ‘‘Partnership’’ the author points out that this contract is a 
typical case of dissolution although the property rights of the partner are 
preserved. A practical remedy for most of the difficulties was provided in 
the enemy legislation for state supervision and control of partnerships 
containing enemy elements. 

Finally, the author takes up the effect on contracts of action by the 
Executive, such as prohibitions of export or import or other official action 
of an emergency nature. The lawful requisition by the Government of 
goods will excuse the seller from further performance of his contract. 
Where, however, the goods are not specific under the contract or the pro- 
hibition is only partial, more difficult questions arise. Many of the cases 
turn upon the construction of particular clauses and it is not easy to 
extract any general principles. 

This book is an able comparison of recent decisions with pre-war 
opinions of the courts and shows clearly and interestingly the departures 
from the old rules or principles governing commercial transactions during 
war. It is a contribution to the legal history of the Great War. 

Lester H. Woo.sey. 


De la Guerre au Droit. By Th. Ruyssen. Paris: Librairie Felix Alcan. 
1920. pp. xii, 304. 


This book is an unpretentious short study of a great subject. Its author 
is a well-known professor in the University of Bordeaux and editor of 
La Paix par le Droit. He has dedicated his ‘‘book of peace’’ to the mem- 
ory of his ‘‘students of philosophy, who died for their country, for the 
right, and for the liberty of the world.’’ Its readers will find no novel 
facts or conclusion within its pages. They will find simply a reénforce- 
ment of the all-too-familiar facts that past wars were hideous, that the 
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recent war was more hideous, and that future wars would be most hideous. 
Upon this fact is based the conclusion that unless the world turns from 
war to law, its civilization will be submerged by barbarism. 

But let it not be hastily assumed that such a book serves but to carry 
coals to Neweastle. In our time Neweastle has far too little coal. The 
fact which it illustrates and reénforces is perceived, but not apperceived, 
by the men of our time; and the conclusion which it iterates and reiterates 
is accepted by our contemporaries in a half-hearted manner. Seeing, they 
see not; and professing, they do not really believe. To persuade a war- 
weary world to adopt the pacifism it professes is of like importance to 
inducing a sin-weary world, ‘‘converted’’ to Christianity, to put its Chris- 
tian professions into practice. 

It cannot be claimed that the author, in the pursuance of this task, is 
wholly consistent or entirely convincing. The author’s arraignment of the 
World War is a severe one, although, of course, entirely inadequate; and 
the same may be said of his arraignment of the European diplomacy which 
eaused the war. This diplomacy he shows to have been on all sides mon- 
archical and not democratic, to have suppressed international aspirations 
for autonomy in the interests of the centralizing and absolutist preten- 
tions of the modern state, to have been so shot through with imperialism 
that the World War would have come even though German imperialism had 
not forged to the front, and that another World War will come unless 
imperialistic rivalries are curbed. 

His next thesis is the inadequacy of most of the attempted bases of 
peace, namely, religion, labor, science and peace societies; but law, inter- 
national law, remains, and upon this he pins all his hope of future peace. 
This leads him to discuss the relation of war to law, and the sources of 
law in social contract and the social conscience. He shows that in primi- 
tive societies war is not only the suspension and the negation of law, but 
that through a long course of development due to economic, psychological, 
religious and philanthropic factors war has become more and more repres- 
sive or punitive of crime. With due credit to Grotius and his followers, 
our author regards Kant as the real founder of the philosophy of peace, 
which he based upon the essential conditions of municipal liberty and 
international arbitration. Modern pacifism, including that of President 
Wilson, he thinks, has not added a single vital conception to the philosophy 
of Kant. He admits that the Papacy was of much influence in this devel- 
opment, in promoting the formation of a society of nations subject to a 
single law; and regards it as fortunate that the decline and fall of the 
Papacy in international affairs was contemporaneous with the rise in 1815 
of an international public law. He admits also that the diplomacy of 
peace in the intervals of war has played a great réle. By this development 
he believes that there has been logically prepared the absorption of war 
in law. 
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This brings him on page 202 to the main thesis of his book, namely, that 
‘modern war is, if not a judicial procedure, at least a quasi-procedure.’’ 
He labors to prove this thesis by reference to the objects of recent wars, 
the procedure of ultimatums, etc., which accompany their commencement, 
the appeal to public opinion (as to seconds in a duel), the emergence of 
neutral rights and duties, the laws of warfare, and the ending of war by 
negotiations (to which neutrals are admitted, and the original question is 
returned to the diplomats at the point where they lost control of it). Our 
author in supporting this thesis admits that the laws of warfare were vio- 
lated during the recent war, but claims that this was due to lack of sanc- 
tion and not to the defects of the laws themselves. He also admits that 
at peace negotiations two equal sovereign Powers do not meet each other, 
but that victor and vanquished face each other; hence he uses the attenu- 
ated term ‘‘quasi procedure’’ as an alternative to judicial procedure. 
There is evidently great value in this word ‘‘quasi’’; it is evidently his 
equivalent for the familiar ‘‘more or less.’’ And in his eagerness to prove 
his thesis our author gives the impression of standing by his theory and 
disregarding the facts which contradict it. Even the atrocities committed 
in Belgium (most of which he regards as punitive, that is, judicial), he 
argues are themselves an evidence of law, namely, the law of a speedy and 
complete victory, and one of which the Germans in their Kriegsbrauch im 
Landkriege, 1902, had even given fair warning in advance as to what their 
enemy should expect. Upon this basis he states his conclusion: Let us 
develop this law of war, and supply it with sanctions until it has dimin- 
ished war, just as municipal law has reduced crime. 

Looking toward the future, he believes that all peace efforts henceforth 
should be directed toward this conversion of war into law and should 
follow the lines laid down by the peace congresses of Rome and Budapest 
in 1891 and 1896, and the principles stated by such men as Asquith, Bal- 
four and Wilson during the World War. As for the pacifists, he believes 
that they will be tomorrow what they were yesterday, that is, unanimous 
on the great principles, but divided into irreconcilable factions on the appli- 
eation of these principles. Especially he believes that there will be among 
the pacifists the two camps of non-resistants, the opponents of all war, and 
the ‘‘legitimate defenders,’’ the apologists for wars of defense. In his 
effort to distinguish more clearly between these two groups, he rings the 
changes upon such terms as ‘‘pacifistes,’’ ‘‘jurispacistes,’’ ‘‘]’Interna- 
tionale du Droit,’’ ete. 

To the reviewer of this book, its author appears to have erred in two 
respects: first, in regarding war, not as the suspension or the denial of 
law, but as itself a law; and, second, in regarding the vital question of 
pacifism in the future as between non-resistants and a police force: whereas 
the vital question appears to be, whether the society of nations will attempt 
to base a durable peace upon the coercion of communities by military and 
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economic force, or upon the organization and exclusive application of the 
forces other than military and economic which are already within its 


grasp. 
Wm. I. Hutt. 


The United States of America: A Study in International Organization. 
By James Brown Scott. New York: Oxford University Press, Ameri- 


ean Branch. 1920. pp. xx, 605. 


No person has been more indefatigable than has Dr. Scott in urging 
forward the project of a permanent court of international justice, nor 
more controlled by the conviction that the constitutional system of the 
United States furnishes a prototype of a feasible form of union between 
the independent States of the world, and that the decisions of the Ameri- 
can judiciary provide at once a basis for the jurisprudence of an inter- 
national court, if and when established, and a demonstration that such a 
tribunal may with safety and profit be established by the nations of the 
world. In a recent issue of this JourNaL (October, 1920), the reviewer 
published a notice of the two volumes, edited by Dr. Scott, giving the texts 
of opinions rendered by the Supreme Court of the United States in cases 
in which controversies between the States of the American Union have 
been adjusted, and of a third volume in which Dr. Scott analyzed these 
eases and opinions. In addition, in collaboration with Mr. Gaillard Hunt, 
Dr. Seott has issued, through the Carnegie Endowment, an edition of 
James Madison’s Notes of Debates in the Federal Convention of 1787, and, 
in a separate volume, an analysis, by himself, of these Notes. We now 
have another treatise, issued in the same sumptuous form by the Carnegie 
Endowment for International Peace, in which Dr. Scott has surveyed the 
steps leading up to the establishment in 1789 of ‘‘a more perfect Union’’ 
than that provided by the Articles of Confederation, and has considered 
with especial care the jurisdiction vested in the judicial department of 
this more perfect Union. 

Preliminary chapters deal with the idea of union of the colonies as 
it found expression, prior to the Revolutionary War, in the plans of Penn 
and Franklin; with the movement for independence from Great Britain; 
with the confederation of the sovereign States, as they had become after 
their several ties to the mother country had been broken; with the his- 
torical precedents—the colonial charters, the rise of representative institu- 
tions, the settlement of boundary disputes between the colonies, the char- 
acter of the constitutions which the thirteen States had adopted for 
themselves—which, in 1787, furnished pragmatic material for the guidance 
of the framers of the new federal Constitution. The work of the Federal 
Convention is then carefully analyzed in order to show the nature of the 
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problem that had to be met, the various alternatives that were offered, 
and the results finally reached. At every point, the feature that is empha- 
sized is the working out of the problem of obtaining the harmonious codp- 
eration, through law, of independent or quasi-independent States. The 
Federal Convention is designated as ‘‘ An International Conference,’’ and 
the American constitutional system as a ‘‘federal’’ rather than as a 


‘*national’’ union. 

Dr. Seott does not slight the functions of the federal executive and 
the Congress, but his chief concern is evidently with the judiciary, and, 
of course, particularly with the Supreme Court. The historical origins 
of this tribunal and of its jurisdiction are carefully traced, the article 
by J. C. Bancroft Davis on ‘‘ Federal Courts Prior to the Constitution’’ 
and Professor J. F. Jameson’s study, ‘‘The Precedents of the Supreme 
Court,’’ being paraphrased for this purpose. The chapter dealing with 
the establishment of the Supreme Court is entitled ‘‘ Prototype of a Court 
of International Justice.’’ After quoting Madison’s Notes of the debate 
in which it was decided by the convention that the Supreme Court should 
have jurisdiction of controversies between the States, Dr. Scott says: 

“We are indeed fortunate to have even this brief account of one of the silent revolu- 
tions in the thought and therefore in the practice of mankind, for, with the lessons 
of history before them and with no exact precedent for their action, the members of 
the convention recognized that the submission of a dispute between nations to a judicial 
tribunal makes of it a judicial question, and therefore a proper subject of judicial 
power, as pointed out by the agent of their creation in the controversy between Rhode 
Island and Massachusetts decided in 1838.” 


The chapter closes with the following statement, which deserves quo- 
tation in full: 

It is obvious that the Society of Nations will be confronted with problems similar 
to if not identical with the problems which faced the framers of the American Consti- 
tution when they set about to create a Supreme Court of the Union which they were 
rendering more perfect. The Convention creating the closer union of the Society, like 
the Constitution creating the more perfect union of American States, will need to be 
interpreted, and the experience of the United States shows that this can best be done 
by a permanent court of the union. 

General conventions or special treaties to which States of the Society of Nations 
are parties, will need to be interpreted; but, here again, the experience of the American 
Union, with its tribunal, should be enlightening. 

A court of the Society will necessarily be a court of limited jurisdiction; but, with 
the growth of confidence in that tribunal, its jurisdiction will be enlarged in the way 
pointed out by the Supreme Court itself; that is to say, by an agreement to submit to 
the tribunal questions hitherto considered political, questions which, by the very act 
of submission, become judicial. 

Gradually, as the result of experience, the usefulness of the court will be thus 
enhanced. The possibility of the substitution of law for physical force may dawn upon 
the statesmen of the modern world just as it dawned upon the framers of the American 
Union, and the conduct of nations, like the conduct of States of the American Union, 
be guided and eventually controlled by the principles of justice. 
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Coercion there must be, for nations, as shown by experience, are even less inclined 
than individuals to brook control; but the choice is, and it is believed the choice 
must always be, either for the coercion of law, or for the coercion of arms, 


Space will not permit consideration of the chapters of Mr. Scott’s book 
which deal in detail with the nature of judicial power, and the extent of 
the jurisdiction of the Supreme Court. In these chapters particular atten- 
tion is, of course, devoted to the power of the court to adjudicate in suits 
between the States of the Union and in those in which the United States 
is a party. Again is emphasized, as was emphasized by Dr. Scott in his 
Judicial Settlement of Controversies between States of the American 
Union, that, though the Supreme Court decides for itself whether it has 
jurisdiction of a ease brought before it, it has not sought to overstep the 
limits of its jurisdiction as constitutionally fixed. Hence, arguendo, the 
same result may be expected of an international court of justice for all 
nations, should it be established. Dr. Scott does not, however, find it 
necessary to point out the extent to which the immunity from suit at the 
instance of private individuals, as guaranteed by the Eleventh Amendment 
to the Constitution, has been whittled away by court, nor does he find it 
necessary to dwell upon the doctrines declared in the suit of Virginia 
against West Virginia. 

The volume is well indexed, and, as appendices, the texts of some twenty 
of the most important source documents are given. 

In concluding this notice, the reviewer must admit that the question 
has arisen in his mind whether Dr. Scott would not have better achieved 
his purpose if, instead of giving us a very large volume, much of it rehears- 
ing very well known and readily available facts, he had supplied his readers 
with a critical essay, which could have easily been brought within the 
compass of a hundred pages, in which would be argued the lessons which 
the American federal experiment has to teach the world with regard to 
the maintenance, through law, of international peace and codperation. 

W. W. WitLovensy. 


The American Supreme Court as an International Tribunal. By Herbert 
A. Smith, M.A., of the Inner Temple; Professor of Jurisprudence and 
Common Law, MeGill University. New York: Oxford University 
Press. 1920. pp. viii, 123. 


This treatise begins with the affirmation (p. iii) that ‘‘whatever form 
the League of Nations may ultimately take, it must contain some provisions 
for the settlement by judicial means of justiciable disputes between mem- 
bers of the League.’’ This proposition can hardly be held to have been 
maintained by the reasons which the author proceeds to bring forward. 
A League of Nations may, but not must, offer a mode of dealing judicially 
with any justiciable question arising between sovereign states. States 
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may form a League of Nations with power to settle some kinds of disputes 
between them, but not all. 

The Supreme Court of the United States is regarded by the author as 
the ‘‘only permanent court, as distinguished from occasional arbitration 
commissions, which has hitherto attempted in any degree to discharge the 
functions of a true international tribunal’’ (p. iii). 

He does not write primarily for lawyers, but for the general public. 
In treating his subject he has the advantages and disadvantages of a for- 
eigner, namely, a certain breadth of view, and, on the other hand, a less 
intimate knowledge of American legal history. Thus, he quotes what he 
describes as ‘‘Marshall’s phrase’’ to prove that ‘‘the American Constitu- 
tion’’ was designed to be ‘‘a government of laws and not of men,’’ whereas 
the expression appears in the Constitution of Massachusetts, and was put 
there by John Adams, following the thought of Harrington (p. 32). So, 
also, Professor Smith ignores the closing words of the Tenth Amendment 
of the Constitution of the United States by declaring that ‘‘the Federal 
Government in all its powers is theoretically only an agent enjoying such 
limited powers as have been delegated to it by the joint authority of the 
sovereign and independent States’’ (p. 1). In commenting upon the doc- 
trine of the Dred Scott case, he says that the decision could not be over- 
ruled except by a constitutional amendment (p. 51). It could, however, 
be reconsidered by the court, should it be convinced that it was erroneous. 
The court does not, as does the British House of Lords, claim to be 
infallible. 

How far has the Supreme Court of the United States dealt with inter- 
national disputes in the character of an international tribunal? Professor 
Smith applauds its course in this respect. It has moved steadily but 
slowly. 

It does not feel that it is entitled to consider what may be called the diplomatic 
or political aspects of any controversy. Nor under the American Constitution would 
any other than the strictly legal method be possible (p. 57)... . The fact that the 
English Common Law is the foundation of American jurisprudence has supplied the 
Court with a coherent body of doctrine which enables it to render a series of judg- 
ments resting upon a uniform basis of principle. These principles must be carefully 
borne in mind when it is desired to create a Court of the Nations with functions in 
any way resembling those of the Supreme Court of the United States. If we are to 
establish any kind of permanent tribunal, as distinguished from occasional arbitration 
commission, we must provide it, in outline, at least, with a consistent body of rules 
upon which to work (pp. 57, 58). 


National boundaries are not always fixed by history, nor readily deter- 
minable by courts. 


In the present year (1919) the civilized world is busily engaged in breaking up 
arrangements which have centuries of established title to support them. The fact 
that an injustice has lasted a long time is an insufficient reason for deciding that it 
must continue forever. It is not within the province of this essay to lay down rules 
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for the settlement of such questions. Present indications point to the adoption in 
some form or other of the doctrine of the plebiscite, though this, too, has its difficulties, 
especially in dealing with mixed populations and undeveloped races. But it is essential 
to understand that unless some common principles of decision are agreed upon by the 
civilized world, these grave political controversies cannot be judicially settled at all 


(pp. 57, 58). 


The far-flung issues presented in Kansas v. Colorado are deservedly 
made the subject of particular consideration. The author regards that 
case as making rules for itself as it went along. 

It illustrates the difficulty with which an international court must frequently be 
faced of having no accepted rule of law applicable to the particular dispute. The laws 
of the two States upon the subject-matter of the controversy were in sharp conflict, 
and there was no rule of superior authority binding upon both parties. It is by no 
means satisfactory for litigants to have their dispute settled according to a rule 
manufactured by the court to meet the particular emergency. The actual decision 
reached was in the nature of a compromise, as is often the case in international arbi- 


trations (p. 88). 

The author closes, as he began, by recognizing the coexistence of the 
sovereignty of each American State, and that of the United States, but 
treats this as really a legal fiction (p. 110). 


Opposition to the Court appears from time to time in American politics, but such 
opposition no longer follows State lines, and is not based upon any theory of State 
rights. The lesson of this for our own day would appear to be that the strength of 
any international court will be in inverse proportion to the strength of national feeling 


in the States composing the League. No statesman of any country would suggest 
to-day that the nations of the world should surrender to any league powers anything 
like so great as those committed to the Federal Government by the Constitution of the 
United States... . It is neither possible nor desirable to fuse the existing civilized 
States of the world into a single nation and any international tribunal will have to 
deal with States in which sovereignty is not merely a legal formula, but a political fact 
(pp. 110, 111). 

The practical lessons which are to be drawn from a study of the work 
of the Supreme Court of the United States are summarized thus: 

1. ‘‘Certain cases in which the existence, the honor, or the most vital 
interests of the nations are involved, can only be settled by agreement or, 
in the last resort, by war.’’ 

2. ‘‘A permanent international tribunal, constructed on sound princi- 
ples, will lead in the course of time to the growth of an international 
practice of submitting controversies to judicial decision.’’ 

3. The enforcement of international judgments must be clearly pro- 
vided for. 

4. ‘‘The judgments of an international tribunal will not command gen- 
eral assent unless it administers a definite and written system of inter- 
national law drawn up by the agreement of all the States which become 


members of the League’’ (pp. 119, 120). 
Simeon E. Batpwin. 
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Geschichte des Vilkerbundgedankens in Deutschland. By Veit Valentin. 
Berlin: Hans Robert Engelmann. 1920. pp. vi, 170. 


The author has assembled a mass of material bearing upon international 
peace and world organization, from writings during the past two centuries 
of German philosophers, historians, and publicists. He has analyzed and 
compared the material, and he has described the environment, personal 
and historical, under which these contributions came to be written. The 
dénouement leads the author to contemplate the wide discrepancy between 
the quantity of energy expended in Germany in the cause of peace and 
the sterility of achievement with the official classes and the reigning 
dynasty. He therefore seeks to explain this result which, to borrow a 
recent title, might have been designated quite properly, at least from a 
German viewpoint, ‘‘the greatest failure in all history.’’ Let the author 
speak. He is referring to the period of the Hague Conferences. 


Official and Imperial Germany was cold toward the idea of a community of states. 
. . Official Germany unfortunately failed to observe that for more than a generation 
something new had developed in the great world. The spirit of the French Revolution 
had entered into a spiritual marriage with Anglo-Saxon Puritanism from which issued 
political doctrines of tremendous attraction. Nothing less than a second epoch of 
enlightenment had developed, having many characteristics, both of strength and weak- 
ness, of the movement of the eighteenth century. Toward this phenomenon Imperial 
Germany adopted an attitude almost archaic. ... Germany became the land of 
political romanticism. This great contrast of spirit then combined with more material 
divergencies. The new political orientation was adopted in western Europe and 
America by the interests of bourgeois capitalism, while the same classes in Germany 
rendered service to the political romanticism of the absolutistic state. Enlightenment 
eonquered romanticism, or to express it in terms of the antithesis with which we have 
become familiar im this history of the league-of-nations idea in Germany, Kant con- 
quered Hegel (pp. 154-155). 


It is, of course, necessary to follow the author’s analysis of German 
thought contained in the body of the work before one fully understands 
his meaning. He begins with Leibniz, who sought to apply the plans of 
the Abbé St. Pierre and of Crucé toward strengthening the Holy Roman 
Empire and making it a true civitas dei. Leibniz and his school justified 
this end mainly upon teleologic principles. Against this complacent phi- 
losophy, the most effective blow was struck by Rousseau. The author thinks 
that Rousseau changed the whole trend of German pacifist thought, for 
his influence was widely reflected in the writings of Herder, Wieland and 
Kant. 

The author rightly gives to Kant the place of honor among German 
philosophers dealing with international relations. He emphasizes the fact 
that Kant was the first to develop the idea of a league of nations upon 
purely ethical and legal grounds. Kant favored the idea as a result of 
logical deductions, whereas with Schelling and Wagner it was the goal 
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of universal evolution; and with Novalis, a religious postulate (p. 54). 
The author points to the widespread influence of Kant outside Germany ; 
what is of especial interest to us, he indicates that the resolutions of the 
Massachusetts Legislative Assembly of 1844, dealing with a league of na- 
tions, followed closely the proposals of Kant (p. 80). 

In direct conflict with the Kantian school was the philosophy of Hegel, 
for it could not tolerate the idea of any limitation upon the sovereignty 
of states. The Hegelian statesman regards even the conception of a bind- 
ing treaty between states only in the nature of a paradox. The author’s 
analysis of the many contributions made by others on both sides of this 
irrepressible conflict is most valuable; it is clear, logical, and yet not 
overextended. 

Curiously enough, so far as the practical elaboration of plans for world 
organization is concerned, the most notable contributions were not made 
by Germans at all, but by two distinguished Swiss publicists, Sartorius 
and Bluntschli, who for a time taught at German universities. Even 
Vattel, to whom the author refers as ‘‘the Geheimrat of Dresden’’ (p. 91), 
was also Swiss, although long in the diplomatic service of Saxony. 

In the conflict between the Kantian and Hegelian philosophies, the 
author discovers an explanation of the World War. But the war did not 
prove so much that Kant had conquered Hegel in the world outside Ger- 
many, as that Hegel conquered Kant in the homeland of both. Indeed, 
Kant’s victory still remains to be won. No one seems to realize this better 
than the author; and, having made his apology, he finally asserts his hope 
that, in the end, national and international interests may tend to become 
identified through the influence of better social education and the growth 
of human solidarity. 

Artuur K. Kuan. 


A Monograph on Plebiscites, with a collection of official documents. By 
SaraAH WAmMBAuUGH. Prepared under the supervision of James Brown 
Scott, Director of the Division of International Law of the Carnegie 
Endowment for International Peace. New York: Oxford University 
Press, 1920, pp. xxxv + 1088. 


The Employment of the Plebiscite in the Determination of Sovereignty. 
By JoHANNES MaTTerN. [Johns Hopkins University Studies in His- 
torical and Political Science, Series XXXVIII, No. 3.] Baltimore: 
The Johns Hopkins Press, 1920, pp. ix + 214. 


When President Wilson returned to the Peace Conference in March, 
1919, he carried with him advance sheets of a part of Miss Wambaugh’s 
work, which had been in preparation during the preceding year, and which 
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has since been completed and published. The President himself had de- 
clared on the Fourth of July, 1918, that ‘‘the settlement of every question, 
whether of territory, of sovereignty, of economic arrangement, or of politi- 
cal relationship, must be upon the basis of free acceptance of that settle- 
ment by the people immediately concerned,’’ and his repeated enunciation 
of the doctrine of national self-determination had been accepted as inspired 
guidance for the deliberations of the peace congress in Paris. 

It is doubtful whether President Wilson studied Miss Wambaugh’s 
book with care during those March days aboard the George Washington, 
but it is to be hoped at any rate that all serious students of international 
law, especially those interested in the problems dependent upon transfers 
of sovereignty, will possess it and use it. It is sound and reliable. As 
a work of reference it is unique and invaluable. 

Miss Wambaugh devotes 170 pages to a clear and succinct historical 
essay on the practical use of the plebiscite, or referendum, in sanctioning 
changes of sovereignty through separation, cession, and annexation, be- 
ginning with the French Revolution. She shows how at first it was applied 
in good faith in the annexations of Avignon, Savoy and Nice, and then 
used as a political subterfuge in the later annexations of the Belgian 
communes and the Rhineland, only to be destroyed by Napoleon’s growing 
ambition for conquest over a world of enemies. The next and most pros- 
perous period of plebiscitary history was from 1848 to 1870. Says the 


author: 


Recognized as the creative force of the new Italian kingdom; made the basis of the 
union of Tuscany, Emilia, Sicily, Naples, the Marches, and Umbria; repeated in the 
subsequent union of Venetia and Rome; stipulated in the treaty of Turin for the ces- 
sion of Savoy; endorsed, though unsuccessfully, by the chief Powers at the Conference 
of London as the only solution for the Schleswig question; followed by Great Britain 
in her cession of the Ionian Islands to Greece; inserted in the treaty of Prague between 
Austria and Prussia:—by 1866 the method of appeal to a vote of the inhabitants, 
either by plebiscite or by representative assemblies especially elected, bade fair to 
establish itself as a custom amounting to law. Another philosophy was rising, how- 
ever. The Prussian annexation of Schleswig in 1867, without regard to the provisions 
of the treaty of Prague, and the annexation of Alsace-Lorraine in 1871 dealt the prin- 
ciple a blow which, the world being under German tutelage in matters of historical 
criticism and the philosophy of the state, was practically fatal. After 1870 it was 
given a nebulous continuance by the treaty of 1877 between France and Sweden for the 
cession of St. Bartholomew, and by the treaty of Ancon between Chile and Peru. 


From the Congress of Berlin in 1878 to the outbreak of the World 
War in 1914 the notion of self-determination had no place in the inter- 
national usages of Europe. 

Essentially, however, Miss Wambaugh’s work is not an historical essay 
or a legal study. It is first and foremost a source-book, presenting in 
chronological sequence the chief documents relating to plebiscites—pre- 
cisely how they were authorized, how they were taken, and what were their 
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results—from the plebiscite of Avignon in 1791 to that of Norway in 1905. 
The original text of each document is given wherever available and is 
paralleled by an English translation. In some cases extracts have been 
made where space could be economized without sacrificing accuracy in 
presentation. On the whole, the work is done thoroughly and well. Alto- 
gether it constitutes a store-house of information for the discerning student 
not only as to the practical uses of the plebiscite, but also as to its historical 


abuses. 

Dr. Mattern’s book, though undertaken as a doctoral dissertation and 
quite independently, nicely supplements Miss Wambaugh’s. It is not a 
collection of documents, but an historical essay and a legal study. Dr. 
Mattern devotes five of his nine chapters to a critical historical survey, 
which, like Miss Wambaugh’s, treats of the plebiscites of the French Revo- 
lution and of the nineteenth century, but which, unlike Miss Wambaugh’s, 
deals with ‘‘the plebiscite in ancient and feudal times,’’ and with ‘‘the 
plebiscites in the peace treaties ending the World War.”’ 

His chapter on ancient and feudal times is largely negative in charac- 
ter: it repeats the well-known fact that ancient Greece and Rome practiced 
a kind of plebiscite in their internal affairs but recognized nothing of the 
sort in foreign relations, and it manfully combats the contention of Soliére 
that from the thirteenth to the fifteenth centuries no annexation could be 
pronounced ‘‘without the assent of the people or of the notables.’’ 

In fact Dr. Mattern’s whole historical survey is pessimistic in tone. 
He makes it clear that prior to the World War the principle of national 
self-determination had been recognized, and the plebiscite had practically 
been employed, ‘‘only in individual cases and with the consent of, or upon 
pressure from, the Power or Powers directly or indirectly interested in 
each instance as it presented itself’’ (p. 128). And his study of the sorry 
intricacies of Parisian diplomacy in 1918-1919 confirms and strengthens 
his depression. President Wilson went to Paris in March, 1918, with Miss 
Wambaugh’s book. Dr. Mattern’s book might appropriately have accom- 
panied the President back to the United States. 

The most valuable part of Dr. Mattern’s work is the last three chapters, 
wherein he discusses various aspects of the plebiscite in the light of its uses 
and abuses from 1789 to 1919. He considers it in practice and in theory 
from the standpoint of international law and from that of constitutional 
law. He concludes ‘‘that the Peace Treaties ending the World War have 
so far not established a universal or even general practice of a settlement 
of territorial questions on the basis of the principle of self-determination 
by the plebiscite, nor have they eliminated acquisitions of territory on the 
implied principle if not the expressed terms of conquest’’ (p. 194). He 
maintains that, from the point of view of constitutional law, no state can 
recognize the right of secession founded upon the principle of self-deter- 
mination, and he renews the doubt expressed by Oppenheim in 1912 
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‘‘whether the law of nations will ever make it a condition of every cession 
that it must be ratified by a plebiscite.’’ The reviewer cannot agree with 


Dr. Mattern in every respect—he thinks his book leans too much toward 
Lieber, Holtzendorff, and Bluntschli, and not enough toward Fusinato and 
Fiore—but he can with earnestness recommend it as a sane and scholarly 
study of a significant problem in international relations. It is an impor- 
tant contribution to a subject which has now for the first time been fully 
opened to us by the publication of Miss Wambaugh’s monumental collection 


of documents. 
CARLTON J. H. Hayes. 
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